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1 
JOINT APPENDIX 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


NO. 14,851 


CHARLES D. FREDRICKSON, 
Appellant 
Vv. 
UNITED STATES OF AMERICA, 
Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 


CRIMINAL DOCKET | 

United States District Court For The District Of Columbia) 
PARTIES: UNITED STATES vs. CHARLES D. FREDICKSON; ATTORNE YS: 

U. S. Attorney Smithson, For the Defendant - Charles E. Ford, G.J. NO. 405- 

57; Criminal No. 453-'57; CHARGE: ROBBERY (22 DCC, 2901). _ 


| 
| 
Hl 








Date Proceedings 

1957 May 6 Presentment and Indictment filed (5 counts) 
Copy cd indictment given to deft. Cert. filed. 

1957 May 10 ARRAIGNED, Plea NOT GUILTY entered; Deft REMANDED 
to the District of Columbia Jail; Attorney H. Clifford Allder 
present for arraignment only; APPEARANCE of Char les E. 
Ford entered and filed. SIRICA, J: (Reporter-Thiel) 
Cert. filed. : 

1957 Jun 11 Certificate of Dr. James A. Gannon re: physical condition 
of Mrs. Alice Jansen, witness for Govt., filed. : 

1957 Jul23 © MOTION Of DEFENDANT for mental examination of defen- 
dant, two affidavits in support thereof, filed. Cert. of Service 
(filed by H. C. Allder) | 


1957 Aug 1 MOTION of DEFENDANT for a Mental Examination HEARD 
and GRANTED; Order to be presented. Deft. REMANDED 








1957 Aug 6 
1957 Oct 4 


1958 Feb 10 


Jeffre F. Clarxe Edna G. Milton Arthur G. Spencer 
Everard G. Delgado Garfield Roberts Estelle Evans 
Charlotte F. May James F. Hawkins Rose Woronow 
Clarence A. Mayo Earl J. Smith Jay K. Althouse 


1958 Feb 11 


1958 Feb 12 


1958 May 19 


2 4 
to the District of Columbia Jail. Attorney H. Clifford 4 
Allder present. TAMM, J. (Reporter-McLiverty) Cert. sa 
filed. 
OR DER for Mental Examination, filed. TAMM, J. 
Letter dated 10-2-57 from Addison M. Duval, M.D., Acting 4X 
Superintendent of St. Elizabeths Hospital advising that Deft. io 
is mentally competent to understand the proceedings t 
against him and to assist in his own defense, filed. 
JURORS FROM CRIMINAL COURTS NO. 2 and 4 SWORN ON 
VOIR DIRE; JURY SWORN: 


The Court directs the calling of Two Alternate Jurors; 

a.l. Raymond H. Jordan a.2. Dorothy L. Joynes 

TRIAL BEGUN: Case is RESPITE D until to-morrow morning 
at 10:00 a.m.; Defendant REMANDED to the District of Colum- 
bia Jail; Attorney H. Clifford Allder present. CUR RAN, J. 
(Reporter-Sweet) Cert. filed. 

TRIAL RESUMED; same jury; Case is RESPITE D until to- 
morrow morning; Defendant REMANDED to th District of 
Columbia Jail; Attorney H. Clifford Allder present. CURRAN, 
J. (Reporter-Mallon) Cert. filed. 

TRIAL RESUMED; same jury; Court orders food for jury; 
VERDICT: Guilty as indicted in all counts; Case is REFERRED 
to the Probation Officer of the Court; Defendant REMANDED 

to the District of Columbia Jail; Attorney H. Clifford Allder 
present. CURRAN, J. (Reporter-Sweet) Cert. filed. 
AFFIDAVIT of DEFENDANT in support of application for leave 
to proceed on appeal - Judgment of 5-19-58 without prepayme nt 





1958 May 19 


1958 May 28 


1958 Jun 10 


1958 Jun 25 


B 1958 Jun 27 


i 1958 Jul 7 


1958 Nov 6 


3 
of costs, filed. (Prepared by Deft.) 
SENTENCED to imprisonment for a period of THREE (3) 
to ELEVEN (11) YEARS On Counts 1, 2, 4 and 5: said sen- 
tence to run CONCURRENTLY with Count 1; THREE (3) 
YE ARS to ELEVEN (11) YEARS on Count 3; said sentence 
to take effect at the EXPIRATION of sentence imposed on 
Count 1; Defendant REMANDED to the District of Columbia 
Jail; Attorney H. Clifford Allder present. CURRAN, J. 
(Reporter-Gore) | 
Judgment & Commitment of 5-19-58, filed. CURRAN, J. 
Affidavit in support of application for leave to proceed without 





pre payne nt of costs on Appeal, from Judgme nt and for appoint- 
ment of Counsel and for a copy of the stenographic transcript 
of proceedings and other pertinent documents at the expense 
of the U. S., filed. (Prepared by Deft.) 
Answer of United States d0 Anerica to Defendant's ap plication 
for leave to proceed without prepayment of costs on appeal, 
filed. Cert. of Serv. ! 
DENIAL of Motions of Deft. filed 5-19-58 and 6-10-58 for 
leave to proceed on appeal - Judgment without prepayment of 
costs, filed. (Not taken in good faith and frivolous) Dated 
6-26-58. CURRAN, J. ! 
MOTION of DEFENDANT for leave to file reply to Gov ernme nt's 
opposition to defendant's motion for leave to appeal in forma 
pauperis, filed. (prepared by deft). 
MOTION of DEFENDANT for leave to file reply to Gov t's. oppo- 
sition to Deft's. motion for leave to appeal in forma pauperis 
filed 7-7-58 DENIED "motion moot" CURRAN, J. (Fiat) (N) 
Certified copy of Order from the U. S. Court of Appeals AL- 
LOWING Deft. to proceed on Appeal without prepayme nt of 
costs, and ALLOWING such portions of the stenographic 








& 
transcript as petitioner's counsel requires and designated to 
be prepared at the expense of the United States and the Clerk 
of the District shall transmit the record within Forty Days, 
filed. 11-3-58. APPEAL NOTED. 
1958 Dec 4 MOTION of DEFENDANT to fix bail, filed. Cert. of Serv. 
(K.L.Seegmiller) 


[ Filed March 20, 1957] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


UNITED STATES OF AMERICA Commissioner's Docket No. 2 
o Case No. 781 
° COMPLAINT FOR VIOLATION OF 
Charles Donald Frederickson w/m/21 DCC Title 22, Section 2901 


BEFORE Commissioner JAMES F. SPLAIN, U. S. Court House, Wash. 1, D.C. 
The undersigned complainant being duly sworn states: That on or about 
January 10th, 1957, at Washington in the District of Columbia Charles Donald 
Frederickson did by force and violence or by putting in fear at gun point, take 
from the person or the immediate possession of James znd Mamie Lubin ap- 
proxima tely $2,000 in cash and jewelery property of James and Mamie Lubin. 

And the complainant further states that he believes that John T. Bailey, 
Det. Sgt. Robbery Sqd., MPDC; Mr. and Mrs. James Lubin, 3636 16th St., N.W., 
Apt. B-463, Washington, D. C. and Det. Wallace K. Vanentine, Robbery Saqd., 
MPDC are material witnesses in relation to this charge. 


/s/ John T. Bailey 
Det. Sgt. Robbery Sqd., MPDC 


Sworn to before me, and subscribed in my presence. 


/s/ James F. Splain 
United States Commissioner 


[Filed March 20, 1957 ] UNITED STATES COMMISSIONER 
District of Columbia 
RECCR D OF PROCEEDINGS IN CRIMINAL CASES 





4) 

BEFQRE Commissioner JAMES F. SPLAIN, U. S. Court House, Wash. 1, DS. 
COMMISSIONER'S DOCKET No. 2, Case No. 781, THE UNITED STATES vs. 
Charles Donald Fredricksen, Charles Donald Fredrickson, Complairt filed on 
Jan. 14, 1957, by John T. Bailey; Official title - Det. Sgt. Robbery Sad. MPDC 
charging violation of United States Code, Title _, Section |, on Jan. 
10, 1957, at Washirg ton in the district of Columbia as follows: T b2 D.C. 
Code, section 2901 - robbery at gun point. | 
WARRANTS ISSUED: ! 

Date Jan. 14, 1957 Warrant for Charles Donald Fredricksen, Charles 
Donald Fredrickson, to (name and title of officer) U. S. Marshal or Chief of 
Police, D. C. Substance of return - Arrest of Charles Donald Frédricksen on 
March 19, 1957. PROCEEDINGS ON FIRST PRESENTATION OF ACCUSED 
TO COMMISSIONER: Date March 19, 1957; Arrested by MPDC; on warrant of 
Comm. Splain. Appearances: For United States: Fred L. Mcintyre; Fo 
Accused: Charles E. Ford. PROCEEDIN;S TAKEN: Complaint prepared. 
Defendant was informed of the complaint and of his right to have a pr eliminar y 





hearing and to retain counsel. Defendant was not required to make a stateme nt 
and was advised that any statement made by him may be used against him. De- 
fendant was advised of his right to cross-examine witnesses against him and to 
introduce evidence in his own behalf. Probable Cause Shown - see reverse side 
for testimony (AUSA McIntyre recommends $15,000. bond). i 

Outcome - Deft. Held for Grand Jury; Bail fixed March 19, 1957, Amount 
$15,000. Committed to Wash. Asylum & Jail on March.19, 1957. | 
PRELIMINAR Y EXAMINATION: WITNESSES FOR UNITED STATES: James 
Lubin, 3636 16th St., N. W., Proceedings taken: Witness Lubin testified that on 
Jan. 10, 1957 about 6:30 pm he and his wife were getting ready to|leave their 
apt. to go out for dinner and were opening the door to leave when two men forced 


them back in; that 1 man wore a mask and the other man was unmasked; that the 
Deft. is the man who was not masked; that the def. held a gun on him; that the 
Def. and his partner took cash and jewelry valued at approximately $2,000; that 
the Deft. tied he and his wife up with cord cut from the venetian blinds; that the 








6 
def. and his partner then left; that he identifies the Def. at the bar as the man 
who held him up. 
Made this 19th day @ March 1957; Transmitted to Clerk of United States 
District Court for the District of Columbia, March 20, 1957. 


/s/ James F. Splain 
United States Commissioner 


[Filed March 20, 1957] 
WARRANT OF ARREST 


To U. S. Marshal, D. C. of Chief of Police or any other officer authorized to 
serve same. You are hereby commanded to arrest Charles Donald Fredrickson, 
and bring him forthwith before the nearest available United States Commissioner 
to answer to a complaint charging him with by force and violence or by putting 
in fear at gun point, take fromthe per son or the immediate possession of James 
and Mamie Lubin approximately $2,000 in cash and jewelery property of James 
and Mamie Lubin., in violation of DCC Title 22, Section 29 1. 


/s/ James F. Splain 
United States Commissioner 


RETURN 
Received Jan. 14, 1957, at Washington, D. C., and executed by arrest of Charles 
Donald Fredrickson at Police Haqtrs., Wash., D. C. on March 19, 1957 
/s/ John T. Bailey 
Date: March 19,1957. | Det. Sgt. Robbery Squad, MPDC 


{Filed March 20, 1957] 


FINAL COMMITMENT 
To: The United States Marshal of th District of Columbia; You are hereby 
commanded to take the custody of the above named defendant and to commit him 
with a certified copy of this commitme nt to the custodian of a place d confinement 
within the District of Columbia approved by the Attorney General of the United 
States where tle defendant shall be received and safely kept until discharged in 
due course of law. The above named defendant was arrested upon the complaint 





7 ! 
of John T. Bailey, Det. Sgt. Robbery Sad., MPDC charging that on or about Jan- 
uary 10th, 1957 in the District of Columbia, the defendant did - Robbery by force 
and violence at gun point held for grand jury, in violation of DCC Title 22, Section 
2901, and he (after examination by me on March 19th, 1957, where it appeared 
that there is probable cause to believe that the offense so charged has been com- 
mitted and that he has committed it) has been directed to furnish bond in the sum 
of Fifteen Thousand dollars ($15,000) for his appearance in the United States Dis- 
trict court for the District of Columbia, at U. S. Court House, Wash. lL, D. C., in 
accordance with all orders and directions of the court relative to his appearance 





before the court, and he has failed to do so. ! 
/s/ James F. Splain i 
March 19th, 1957. United States Commissioner 
RETURN | 
Received this commitment and designated prisoner on March 19, 1957, and 
on March 19, 1957, committed him to D. C. Jail, amd left with the cus todian at the 


same time a certified copy of this commitment. 


/s/ Carlton G. Beall 
March 19, 1957. United States Marshal. 


BY /s/ Robert C. Nantz, Deputy 


[Filed May 6, 1957] 


UNITED STATES DISTRICT COURT 
FOR THE IXSTRICT OF COLUMBIA 


Holding a Criminal Term | 
Grand Jury Impanelled February 28, 1957, Sworn in on March 5,| 1957. 
The United States of America Criminal No. 453-'57 
v. : Grand Jury No. 405-57 

Charles D. Fredrickson :; Robbery (22 D.C.C. 2901) 

The Grand Jury charges: | 

On or about January 10, 1957, within the District of Columbia, Charles D. 
Fredrickson, by force and violence and against resistance and by sudden and 





stealthy seizure and snatching and by putting in fear, stole and tbok from the person 
| 





8 
and immediate actual possession of James Lubin, property of Jane s Lubin, of 
the value of about $3630.00, consisting of the following: $2200.00 in money, one 
wristwatch and band, of the value of $200.00, one fingerring, of the value of $30.00, 
one fingerring, of the value of $1200.00. 
SECOND COUNT: 

On or about January 10, 1957, within the District of Columbia, Charles D. 
Frederickson, by force and violence and against resistance and by sudden and 
stealthy seizure and snatching and by putting in fear, stole and took from the per- 
son and imme diate actual possession of Mamie L. Lubin, property of Mamie L. 
Lubin, of the value of about $321.00, consisting of the following: $71.00 in money, 
one pair of earrings, of the value of $150.00, five pairs of earrings, each pair 
of the value of $20.00. 


THIRD COUNT: 
On or about February 6, 1957, within the District of Columbia, Charles D. 


Frederickson, by force and violence and against resistance and by sudden and 
stealthy seizure and snatching and by putting in fear, stole and took from the 
person and imme diate actual possession of Alice A. Jensen, property of Alice 
A. Jensen, of the value of about $200.00, consisting of $200.00 in money. 
FOURTH COUNT: 

On or about February 6, 1957, within the District of Colunb ia, Charles D. 
Frederickson, by force and violence and against resistance and by sudden and 
stealthy seizure and snatching and by putting in fear, stole and took from the 
person and imne diate actual possession of Howard Jensen, property of Howard 
Jensen, of the value of about $60.00, consisting of $60.00 in money. 

FIFTH COUNT: 

On or about February 6, 1957, within the District of Columbia, Charles D. 
Frederickson, by force and violence and against resistance and by sudden and 
stealthy seizure and snatching and by putting in fear, stole and took from the 
person and immediate actual possession of Wilbert R. Randolph, property of 
Wilbert R. Randolph, of the value of about $65.00, consisting of $65.00 in money. 
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: /s/ Oliver Gasch 
A TRUE BILL: Attorney of the United States in 
/s/ Mlegible. and for the District of Columbia 


Foreman. 


[Filed May 10, 1957] ! 
PLEA OF DEFENDANT | 

On this 10th day of May, 1957, the defendant Charles D. Frederickson, 
appearing in proper person and by his attorney H. Clifford Allder, being ar- 





raigned in open Court upon the indictment, the substance of the charge being 
stated to him, pleads not guilty thereto. ! 
The defendant is remanded to the D. C. Jail. 
By direction of 
JOHN J. SIRICA 


Presiding Judge : 
Criminal Court # Four | 


HARRY M. HULL, Clerk» 
By J. Ramsey, Deputy Clerk 


Present: 
United States Attorney 


By Carl W. Belcher 
Assistant United States Attorney 


R. Thiel, Official Reporter 





[Filed January 6, 1959] | 
EXCERPTS FROM TRANSCRIPT OF PRO CEEDINGS 


UNITED STATES DISTRICT COURT : 
FOR THE DISTRICT OF COLUMBIA 3 


UNITED STATES ) | 
versus ) Criminal Case No. 453-57 
CHARLES D. FREDRICKSEN ) ! 
Washington, D. C., February 10, 11, 1958 
The above-entitled matter came on for hearing before The Honorable Ed- 
ward M. Curran, a United States District Judge, at 10:00 A.M. for hearing. 


APPEARANCES: 


| 
| 
| 





10 
For the Governme nt: 
Fredrick Smithson, Esquire 
For the Defendant: 
H. C. Alider, Esquire 


* 


JAMES W. DUNLAP 


*¥* * * *&©* * KK * 


DIRECT EXAMINATION 
x* * * *&* *&©* kK * 
Q. Your employment, Mr. Dunlap? A. Special agent of the Federal 
Bureau of Investigation. 
* * * * * uK 
Q. Directing your attention to March 19, 1957, were you so employed, 
sir, and working in the afternoon or early evening of March 18? A. I was. 
* * *&* * &K K&* 
43 Q. On that date did you and the other agents that you have mentioned 
effectuate the arrest of a person? A. We did, sir. 
Q. About what time did you arrest this person? <A. About five o'clock. 
. Morning or evening? A. Evening, Sir. 
. At what address? A. It was 14th Avenue, an apartment house at 8108. 
. Whom did you arrest? A. Charles Fredericksen. i 
. Do you see that person here, sir? A. I do. 
. Whereis he? A. He is the fellow sitting over at this desk. 


* * * * *&€* * * 


Q. Now, will you describe the circumstances of how this arrest was ma de? 
A. Mr. Jahn and Mr. Green were sitting in front of the apartment house. I was 
across the street and these two individuals came up to the apartment and when 
they took -- we then took Mr. Fredericksen into custody. 

Q. At that time did you also take someone else into custody? A. No, sir. 

Q. Did you talk with someone else? A. Yes, sir, he was with the defendant. 

Q. He was with the defendant? A. Yes. James McCutcheon. 
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Q. Did you have occasion to go into McCutcheon's apartment? A. 
I did. | 
Q. Before you went in there did you ask whether or not he would let you 
in there? A. I did. | 
Q. Tell me at any time after that did you charge McCutcheon ? A. No, 
I did not. | 
Q. When you asked him about going in there, sir -- well, let me ask you 








this: Did he agree or did he not? A. He agreed. 
Q. Did he execute any paper for that purpose? A. He did, sir. 
MR. SMITHSON: May I have this marked for identification oe nt's 
exhibit 1. 


(A document was marked for identifica- 
cation Government's Exhibit No. 1.) 


MR. ALLDER: May we come to the Bench? 
(At the bench.) | 





MR. ALLDER: I object to this, Your Honor. As far as I can see, this 


was out of the presence of this defendant. 
THE COURT: That has nothing to do withit. This was not his property 
that was searched. I do not know what is going to come out of it. | 
MR. SMITHSON: We recovered a 38 weapon in there. ! 
THE COURT: So? | 
MR. SMITHSON: So, ve believe we can show that he was staying there at 
the time. 
THE COURT: Can you show that it was his weapon? ! 
MR. SMITH SON: We understand that it was his weapon. ! 
THE COURT: No. Could you show that it was his weapon? 
MR. SMITHSON: I can tell you what the man who owned the apartment said, 
that it was McCutcheon's. ! 
THE COURT: Is he going to testify today? : 
MR. SMITHSON: Not today. 
THE COURT: Tomorrow? 
MR. SMITHSON: If I can get him. 
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THE COURT: I don’t think I ought to put them in until you can get him. 

MR. SMITHSON: In any event, it is a weapon accessible to this defendant. 
As a matter of fact, I do not know that I have to show it. I can show that man 
was going into that apartment -- 

THE COURT: Not with me, you can't. If you have got a witness that is . 

going to testify that the defendant used that gun, that is one thing. If you * 
can't, Iam not going to let the jury speculate because it was accessible. You 
have already got three or four witnesses who testified he used a gun. 

we * oe x * ae oe 

MR. SMITHSON: May we approach the Bench? 

THE COURT: Yes. 

(At the Bench.) 

MR. SMITHSON: May it please the Court, this defendant was brought in to 
the District of Columbia at approximately 10:30 at night. He was taken to police 
headquarters. Now, this was pre-Mallory, Your Honor. I think there are cer- 
tain extenuating circumstances, at least in so far as what occurred during the 
course of a line-up that might make an exclamation not solicited by a question 
admissible against him. I would ask Your Honor to hear me out of the presence 
of the jury. 

THE COURT: All right. 

* * * 

(The jury was then excluded, the following occurred out side their hearing 
and presence.) 

Thereupon 

JOHN BAILEY 
was called as a witness and being first duly sworn, was examined and testified 
as follows: 
DIRECT EXAMINATION 
BY MR. SMITHSON: 
Q. Your name is John Bailey, is that correct? A. John T. Bailey. 
Q. You are a detective sergeant in the Metropolitan Police Department 
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assigned to the robbery squad? A. Yes, sir. 

Q. Do you know the defendant Char les D. Fredericksen? A Yes, I know 
him. 

Q. Directing your attention tothe night of the 18th of Maret, 1957, sir, 
did you have occasion to see the defendant brought into the Distri¢t of Columbia 
or that night? A. Yes, I did. ! 

Q. Vhat time about, when you first saw him? A. I first sdw Mr. Fred- 
ericksen in Silver Spring, Maryland, FBI headquarters about 9:15 p.m. 

Q. Do you know what time he got to the District? A. He arrived and was 
booked in his cell block about 11 p.m. | 

Q. Now, sir, did you take him at any time to your squad room ? A. Yes, 
sir, we took Mr. Fredericksen to Robbery Squad right after he was booked. 

Q. Did you have any conversation, sir, with him, with regard to the rob- 





bery of the Lubins on January 10, or the Jensens and Randolph on February 6? 
A. Yes, I talked to him about it. ! 

Q. Now, was there anyone with you at that time? A. Antonelli, Precinct 
Detective Antonelli was there, and Sergeant Bonaccorsy, and Precinct Detective 


Valentine. 
Q. Did you say he was booked in at approximately 110 ‘low? A. About 





eleven; yes, sir. | 
Q. What time did you talk to him with regard to that hour ? A. Sometime 
between eleven-thirty and twelve. i 
Q. Did you question him with regard to this, sir? A. I did. 
Q. Did he make any statement to you with regard to it? A. He denied 
that he was involved in the Lubin case. And all we confronted him with he denied. 
Q. Did you ask him anything about his fingerprints? A. 1 did. I asked him 
about his fingerprints and he said that he wasn't trying to be smart; that he 
had a lawyer and that he would not talk until he saw his lawyer. | 
@. Any further conversation with him after he saw his lawyer? A. He said 
he was toing to tell the lawyer the truth and abide by what the lawyer told him 


to do. 








14 

Q. Did you say anything to him after that? A. I asked him "Are you 
going to tell the lawyer the truth," and if he tells you tell us who the other fel- 
lows, the other two men were on the Jensen job, and the man with him on the 
Lubin job, will you tell us? He said, "If he tell me, I will." 

©. Was there a lineup held? A. The lineup was held on the 19th. 

Q. About what hour? A. I would say about 4:30, offhand. 

Q. Did you take the defendant to that lineup? A. Yes, sir. 

Q. At any time while you were going to that lineup or putting him in that 
lineup did he say anything to you? A. He looked at the lineup consisting of four 
men and he seene d to be disguested. I told him "That is the best we could do, 
because the rest of the men were drunk and so forth.'"' "It makes no difference. 
They will know me anyway." 

Q. Had you told him who would be in that lineup or who would be there to 
identify him? A. He knew the Lubins and Jensens and Howard were coming 
down; yes, sir. 

* * * x «*« * 
CROSS EXAMINATION 
BY MR. ALLDER: 
Q. You said 4:30, Sergeant: What was it, 4:30 in the morning? A. 


4:30 in the morning onthe 19th, yes, sir. 

Q@. What time was he arrested? A. I do not know what time he was ar- 
rested, Mr. Alider. I don't know. 

Q. You did not learn how long he had been in custody when you got the 
call? A. They called my house around about 8 o'clock at night, and told me that 
Mr. Fredricksen had been arrested by the Federal Bureau of Investigation and 
was in the Silver Spring, Maryland office. I do not know what time the arrest 


was made. 

Q. The conversation you first told us about occurred between 11:30 and 
12 o'clock? A. Between 11:30 and 12, yes, sir. 

Q. And at that time you were discussing with him whether or not he had 
committed these two robberies? A. Yes, sir. 
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Q. Did you say he said he did not want to say anything until: he had seen 





alawyer? A. Yes, sir. | 

Q. And when did he see the lawyer? A. I asked him who his lawyer was-- 

Q. I said, when did he see the lawyer? A. When he saw the lawyer? 

Q. When did he see him? A. The way he was talking to me, he had al- 
ready talked to a lawyer before he was arrested. | 

Q. I thought you said he said he was going to talk to the lawyer, and then 
after he talked to the lawyer, he would tell you some things or not tell you some 
things, is that right? A. Maybe you misunderstood me, Mr. Allder. I meant 

to say that he had talked to a lawyer; he was not trying to be smart "'T 
have talked to a lawyer and I will talk to him again." 

Q. Do you know when he did talk tc him again? A. Well, Me. Ford repre- 
sented him that morning at the hearing. I know that. | 

Q. Well, as far as you know, then, he did not see any seryee from the 
time that you got him until the next morning? A. Oh, no; no; you are right. 

Q. At the Commissioner's? A. That is right. | 

MR. ALLDER: I have no further questions. : 

THE COURT: Do you have any argument on the admissibility af this evi- 
dence? | 

MR. ALLDER: Yes, your Honor; I object to it. ! 

THE COURT: On what ground? | 

MR. ALLDER: On the ground the man had been in custody Since at least 
8 o'clock, and probably some time before that. It was then 11:30 or 12 o'clock 
at night when he was talking to him. He tells him he wants to talk to his lawyer 

again before he will answer anything. Then he kept on talking to him. 

THE COURT: Well, anything he said in reference to his lawyer, about 
his lawyer, is one thing. But where the man is at a lineup and 1 officer -- he 
complained about the lineup, do I understand that ? ! 

THE WITNESS: The way he looked at it. We had already ¢ told him we 
would place him in a lineup and we would try to make it as fair as we possibly 


could. We went downstairs to arrange for a lineup and naturally there were 
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drunks down there, and I would say maybe one man resembling him and the rest 
of them taller and older, and he looked disgusted like. I said to him ''That is the 
best we could do." He said, "It makes no difference. They know me anyway." 

MR. ALLDER: He had been in custody from then until 4:30 the next 
morning. 

THE COURT: This officer was not interrogating the suspect then with any 
intention of extracting a confession. This is a voluntary statement made by the 
defendant at the time he is about to go into a lineup. Certainly that does not 
fall within Mallory. 

MR. ALLDER: I did not hear the officer say that the defendant said any- 

thing until he had to -- because of the way the defendant looked when he 
saw what the lineup was; he then started explaining that he could not get any 
better people to put in the lineup. 

THE COURT: That is right, and he did not like the looks of the lineup. 

MR. ALLDER: He did not say he said that. I might interrupt. He said, 
"By his looks, I knew he did not like the looks of the lineup" and then he said, 
"I started explaining to him." 

THE COURT: Then he said ''That is the best we can do."' That is not at 
issue. 

MR. ALLDER: No, but he started -- 

THE COURT: Then the defendant said "It makes no difference, they will 
know me anyway.” 

THE WITNESS: Yes, sir. 

THE COURT: I will admit it. Now you can confine the examination of 
Officer Bailey to the lineup and what took place. 

x * * &€* KK 
JOHN BAILEY 
was called as a witness and having been duly sworn, was examined and testified 
as follows: 
DIRECT EXAMINATION 
BY MR. SMITH SON: 


te 
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Q. What is your name? A. John Bailey. | 

Q. You are a police officer attached to the Metropolitan Police Department ? 
A. Yes, sir. Detective Sergeant assigned to the Robbery Squad. | 

Q. Officer Bailey, you received the defendant into your custody at about 
what hour? A. Abait eleven o'clock, sir; the cell block, police headquarters. 

Q. That is March 19, 1957? A. Yes, sir. | 

Q. Directing your attention, sir, to the hours of the morning, early hours 
of the morning of March 19, 1957, was there a lineup held, sir? A. Yes, sir, 
there was. | 

Q. At that time, sir, had you called anyone down to view the defendant in 
a lineup? A. Yes, sir; I had. | 

Q. Had you called the Lubins? A. Yes, sir. | 

Q. Did you call the Jensens and Randolphs? A. No, not Ranidolph; no, sir. 

Q. Did you call the Jensens? A. Called the Jensens, yes, sir. 

Q. Now, did you take the defendant to that lineup? A. Yes, sir. 

Q. En route to that lineup, sir, did anything occur? Did the Defendant 
look at that lineup or who was in this lineup? A. He did; yes. 





Q. How many did you have in the lineup? A. We had four men in the line- 
up. : 

Q. Had you made any effort to get a larger one? A. We tried to get more 
men and also men around his age and height and so forth. : 

Q. Were you able to do that? A. No, sir. 

Q. Why not? A. Well, the men arrested there were drunk | and unfit to be 


placed in the lineup. 


Q. These four that were in the lineup were they Seanaabie sober? A. They 


were reasonably sober. In fact, some were sober. | 
Q. Did the defendant see that lineup? A. Yes, sir. 
Q. What did he say or do? A. He was told we would give him a fair lineup 
if we possibly could and he looked disgusted with the lineup. 
Q. Did you say anything to him? A. I said, ''That is the best we can do." 


He said, "It makes no difference; they are going to know me, anyway." 
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Q. The was he placed in th lineup? A. Yes, sir. 


Q. Tell me, sir, were you there when the witness Alice Jensen was there ? 


A. Yes, sir. 
Q. Did the witness Alice Jensen identify anyone in that lineup? A. She 
identified Mr. Fredericksen. 
* 


February 11, 1958 
* * * * * K * 


ELIZABETH B. MCCUTCHAN 
x* * * * *&* kK * 
DIRECT EXAMINATION 

BY MR. SMITHSON: 

Q. Your name is Elizabeth B. McCutchan? A. That is correct. 

MR. SMITHSON: Keep your voice up. 

Q. You last name is spelleedMcCutchan? A. That is right. 

Q. And you are the wife of James McCutchan? A. That is right. 

Q. Where did you live in March 1957? A. At 8108 Fourteenth Avenue, 
Hyattsville, Maryland. 

Q. Was the defendant staying there on March 18, 1957? A. I don't re- 
member the date, sir. 

Q. Was he staying there in March? A. I think so. 

Q. Was he staying there with you and your husband, living there, sleeping 
there? A. He was staying with us. 

Q. Where, in your premises, was he sleeping? A. We had only one 
bed, we had a couch. 

94 Q. Was he sleeping on the couch? A. Yes. 

Q. Did you or your husband have any weapon in your apartment or home 
as of the time that the defendant Fredericksen was staying there? A. No, sir. 

Q. At any time or at that time did you own a gun, revolver, or pistol? 
A. I did not. 

Q. Did your husband, to the best of your knowledge? A. No, sir. 
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Q. During the time the defendant was staying there, at any time when 
you were cleaning up your apartment, did you find a weapon in your apartment ? 
A. No, sir. ! 

MR. SMITHSON: That is all I have, Your Honor. 

THE COURT: Where was this couch located? 

THE WTNESS: In my living room. i 

THE COURT: That is where he slept , on the couch in the 7 i room? 

THE WITNESS: Yes, sir. 


*¥* * *€ *®* *£ * 


JAMES W. DUNLAP 


* * * * * k * 


DIRECT EXAMINATION 





BY MR. SMITHSON: 

Q. I ‘show you, Sergeant Dunlap, Government Exhibit 1 for identification. 
What is that item? A. This is a waiver consent to search the premises. 

MR. SMITHSON: Would you keep your voice up, I want to hear you and 
each member of the jury wants to hear you. i 

THE WITNESS: It is a waiver, sir, by James R. McCutchan. 

MR. ALLDER: I object, Your Honor. 

THE COURT: On what ground do you object? 

THE.ALLDER: The trial -- 

THE COURT: This is the waiver of the search of McCutchaa's premises. 

MR. ALLDER: I still object. | 

THE COURT: Overruled. : 

THE WITNESS: By which Mr. McCutchan, sir, gave his permission to 


search his premises. 


Q. Did he sign itin your presence? A. He did, sir. 
Q. Did you sign it? A. Yes, sir. 


Q. Were there other agents who also signed it? A. Two other agents. 
MR. SMITHSON: Your Honor, I ask that this be admitted into evidence. 
. THE COURT: All right. 
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MR. SMITHSON: With your permission I would like to read it to the jury. 

THE COURT: Ali right. 

MR. SMITH SON: I, James Robert McCutchan, having been informed of 
my constitutional rights not to have a search nade of the premises hereinafter 
mentioned without a search warrant and of my right to refuse to consent to such 
a search, I hereby authorize Ralph C. Vogel, Robert G. Lawrence, and James as 
C. Dunlap, Special Agents of the Federal Bureau of Investigation, United States 
Departme nt of Justice, to conduct a complete search of my resident located at 
apartment 4, 8108 Fourteenth Avenue, Hyattsville, Maryland. 

These agents are authorized by me to take from my residence any letters, 
papers, material, or other property which they may desire. This written permis- 
sion is being given by me to the above named agents voluntarily and without 
threats or promises in any way. Signed: James R. McCutchan. The Witnesses: 
Ralph C. Vogel, Robert G. Lawrence, and James C. Dunlap. 

STA Q. Did you take anything from the premises? A. I did, sir. 

MR. ALLDER: I object, Your Honor. 

THE COURT: Overruled. 

Q. What did you take it from, whatever you took, where did you get it? 

A. From the apartment of Mr. McCutchan. ‘ 

THE COURT: Where? 

THE WITNESS: The items we took were in the living room, sir. 

THE COURT: Where in the living room? 

THE WITNESS: The one item, the gun, was underneath the couch or, in 
any event, 2 sofa. There was a suitcase on a chair and it had some clothes in 
it and we took those. 

98 MR. SMITHSON: For the record, Your Honor, may I have this envelope 
and its contents marked. * 
THE CLERK: Government Exhibit 6 for Identification. : 


(Envelope marked Government Exhibit 6 
for identification.) 


MR. SMITHSON: This instrument marked for identification. 
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THE CLERK: Government Exhibit 7 for Identification. 


(Document marked Governine nt Exhibit 
7 for Identification.) | 
| 


THE CLERK: Government Exhibit 8 for Identification. : 


(Document marked Governnme nt Exhibit 
8 for Identification.) 





' BY MR. SMITHSON: 
Q. I show you what has been marked Government Exhibit 6|for Identification 
and ask you to first examine it, sir, and state what it is, and whether or not you 


have seen it before? A. It is the gun we removed from the apartment, a five 





inch Smith and Wesson revolver, with serial number 394606 on it! 
Q. Is that the same weapon, sir? A. Why, yes, itis. | 
Q. And you can identify it by the serial number? A. Yes, sir. 
Q. Is that also a Smith and Wesson? A. Yes, sir. | 
Q. That weapon was found where? A. Underneath the atl ae of 
the sofa in Mr. McCutchan's apartment. | 
99 Q. I show you what has been marked Government Exhibit 7 for Identifica~ 
tion and ask you to first examine it and state what itis? A. It is a shoulder 
holster. : 
Q. Where was that found? A. It was underneath the sofa and the gun was 
in the holster. : 
Q. Under the same sofa in Mr. McCutchan's apartme nt? A Yes, sir. 
THE COURT: What room? 
THE WITNESS: In the living room. 


Q. I show you what has been marked Government Exhibit é and ask you to 


| 
| 
| 


first examine it and state what it is and whether or not you have seen it before? 
MR. ALLDER: I raise an objection. : 
THE COURT: You can raise an objection and you may approach the bench. 
(After Bench Conference:) | 
Q. What are the contents of Government Exhibit 8 for Identification, sir? 

A. Several rounds of 38 caliber ammunition. | 
Q. Do you know how many rounds were found? A. I on Sixty-one rounds. 
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Q. Where? A. In a sock located with the gun and holster underneath 
the cushion. 
100 Q. Inasock? A. Yes, sir. 
MR. SMITHSON: Your Honor, I offer Government Exhibits 6, 7, and 
8 for Identification. 
THE COURT: Very well. 
(Documents admitted into evidence.) 
CROSS EXAMINATION 
BY MR. ALLDER: 
Q. What time did you go into that apartment? A. About five o'clock in 
the afternoon, Sir. 
Q. That would be five P.M.? A. Yes, sir. 
. That was on March 18? A. Yes, sir. 
1957? A. Yes, sir. 
And the sofa, was it made up as a bed or made up like you would sit 
on it? A. It had a sheet over the cushions. 
Q. Was there a pillow other than the cushions that you have described? 
A. No, sir. 


101 Q. Can you tell us during your investigation how long you watched those 
premises before the defendant came to the premises? A. About an hour, sir. 
Q. In other words, you just started watching there at four o'clock that 
afternoon? A. Yes, sir. 


* * *&* * *€ € * 


103 ELIZABETH ANNE WENDT 
* * * * * * 
DIRECT EXAMINATION 
BY MR. ALLDER: 
Q. Will you state your name, please? A. Elizabeth Anne Wendt. 
Q. Where do you live, Mrs. Wendt? A. At 1006 Barnaby Terrace, South- 
east. 
Q. How long have you known the defendant Charles Fredricksen? A. Two 
years. 
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Q. Were you acquainted with him in January 1957? A. Yes, sir, I was. 

Q. Where did you live at thattime? A. I was living on Park Road. 

Q. Now directing your attention to January 8, 1957, on that particular 
date, were you living there? A. Yes, sir, I was. : 

Q. January 10? A. Yes, sir. 

Q. The llth? A. Yes, sir. 

104 @. Directing your attention to January 10, 1957 did the defendant have 

an automobile? A. Yes, sir, he did. 

Q. What kind of an automobile was it? A. A Plymouth. 

Q. Did he visit you on January 9, 10, or 11th? A. Yes, sir, he did. 

Q. Now directing your attention specifically to the morning of January 10, 


i 
' 





was he in your apartment that morning? A. Yes, sir, he was. : 
Q. How long had he been there? A. He had been there all an the night 
of the 9th. 
Q. He spent the night there? A. Yes, sir, he did. 
. Was tle re a Mr. Zaga there also? A. Yes, sir, he was. 
. Any more? A. My girl friend, Henrietta. ! 
. What is her name? A. Stern. 
. Did he live in that apartment on January 10? A. No, sir, he did not. 
Q. Did he have occasion at all that morning to go out and look at his 
automobile? A. He went out to look at it because he had gotten a ticket on it. 
105 Q. Did you see the ticket? A. Yes, sir, I did. , 


MR. ALLDER: Would you mark this Defendant's Exhibit 1 for Identifica- 





tion ? 
THE CLERK: Defendant's Exhibit 1 for Identification. 


(Document marked Defendant's Exhibit 1 
for Identification.) | 





BY MR. ALLDER: 


Q. Have you seen that before (handing witness exhibit)? a Yes, sir, I 


have. 


Q. Whatisit? A. It is a parking ticket he received in sine of my house. 
Q. Your address was what? A. 1932 Calvert Street, Northwest. 








24 

THE COURT: I thought you lived on Park Road. 

THE WITNESS: I moved the next day, I am sorry, I forgot. 

THE COURT: When did you live on Park Road? 

THE WITNESS: I moved to Park Road after I lived here. 

THE COURT: When did you move to Park Road? 

THE WITNESS: On the 9th, in the afternoon. 

THE COURT: You weren't living on Park Road on the 10th of January? 

106 THE WITNESS: On January 10th? Yes, sir, no, sir, I am sorry, I was 

living on Calvert on the 10th and on the 11th, in the afternoon, I moved to Park 
Road across from the Fulton Apartments. 

THE COURT: You did live on Park Road on January 10 if you did not 
move to Calvert until the 11th. You were living on Park Road on the 10th. 

THE WITNESS: No, sir, I lived on Calvert Street on the 10th. On the 
lith of January I moved -- 

THE COURT: To Park Road? 

THE WITNESS: Yes, sir. 

THE COURT: All right. 

MR. ALLDER: Please mark this Defendant Exhibit 2 for Identification. 

THE CLERK: Defendant Exhibit 2 for Identification. 


(Document marked Defendant Exhibit 2 
for Identification.) 


BY MR. ALLDER: 

Q. Now have you seen that ticket before? A. Yes, sir, I have. 

What is the date on it? A. That is the 7th of January. 

1957? A. 1957. 

What address does it have on it? A. 1934 Calvert Street, Northwest. 
107 Is that the same address as on the one dated January 10th? A. Yes, 


sir. 


POO 


Q. After he went outside to remove his car and found this ticket on his 

car did he come back into the apartment? A. Yes, sir, he did because I was sick. 
Q. How long was he out? A. He was only gone I would say about ten minutes. 
Q. Did he go out of the apartment again? A. No, sir, he didn't. 


al 


4 
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Q. When was the next time he left the apartment? A. We left together 
the next day. | 


Q. The morning of January 11? A. Yes, sir. 

Q. Are you sure he was in the apartment? A. Iam positive he was there 
all day and all night because I was sick in the bed and he stayed right with me. 

Q. Didthere come a tine later when you went somewhere out of town 
with him? A. Yes, sir, there did. 

Q. When was that? A. January 10th. 

Q. 1957? A. Yes, sir. | 

Q. Where did you go? A. We went to Indiana to my sister's. 

109 Q. How long did you stay there? A. We stayed there until the 12th of 


February. | 
@. When did you return to Washington? A. We left together on 12 Feb- 
ruary. | 
Q. And where was he on February 6? A. He was at my sister's house. 
Q@. Where did she live? A. She lives at 434 Tompkins Street, Gary, 
Indiana. | 
MR. ALLDER: You may examine. 
CROSS EXAMINATION 


* * * * * KX * 





Q. Where is your husband, Mrs. Wendt? A. He is in the service overseas 
and has been for three years. : 
Q. Tell me, Mrs. Wendt, how long have you known the defendant, Mr. Fred- 
ricksen? A. I have known him for two years. | 
Q. You lived with him, did you not? A. Not exactly. 
Q. Do you have achild? A. Yes, sir, I have. 
* * * * * KK * 


110 Q. Tell me, Mrs. Wendt, at the time you claimed you were sick on January 
10, 1957, were you pregnant? A. Yes, sir, I was. | 
Q. Tell ne, do you know Officer Valentine? A. Yes, sir. 


Q. Do you also know Officer David Gould? A. Yes, sir. 
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Q. Do you remember the 10th, let me get the three dates, the 12th I 
think it was of January? A. Yes, sir. 

MR. ALLDER: What years? 

MR. SMITHSON: 1957. 

THE WITNESS: Yes, Sir. 

Q. Do you remember Officer Valentine speaking to you on that date re- 
garding Defendant Fredricksen? A. No, sir. 

Q. Did he not tell you on that date that he had a warrant for him? A. 
No, Sir. 

Q. Do you deny he told you that? A. Yes, sir, I do. 

111 Q. And let me ask you this, did he not tell you at that time as follows: 
I am to get in touch with him and it was a warrant and he didn't want you to 
get involved? A. On 10 January? 

Q. On 12 January 1957? A. No, sir, he didn't. 
Q. Did he also at the same time talk toa Mr. Yager? A. I don't know, 


Q. Do you remember seeing this officer Vallentine (sic) and Officer Gould 
in February 1957, approximately the 25th, the week following the arrest of the 
defendant? A. Yes, sir. That was March. 

Q. I beg your pardon, in March, the week following, do you remember 
that? A. Yes, sir. 

Q. And do you remember telling him at that time that the Defendant Fred- 
ricksen on February 24 came into town and took you to Gary, Indiana? A. Of 
March? 

Q. Of February, February 24, isn't that what you told him? Do you deny 
that? A. The 25th of February he said. 

Q. The 25th he said? 

THE COURT: Wait a minute. 

THE WITNESS: Of January. 

112 THE COURT: Did you testify or are you testifying here today it was in 
January ? 
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THE WITNESS: That I left for Indiana. | 
THE COURT: Did you tell the Officer it was February 25tl 
THE WIINESS: No, sir, I did not. 
BY MR. SMITHSON: i 
Q. Isn't it a fact he took you to Gary and left you at Gary, Indiana and 
told you -- didn't you tell the officers this -- that he would be back to pick you 
up that he was going to stay with his aunt at Chicago? A. Yes, sir. 





Q. He didn't stay at your sister's? A. His aunt lives in Gary, Indiana, 


also. 
Q. Ithought you told us just now he was going to visit his sont in Chicago? 
A. It is Indiana. : 

Q. Do you remember telling Officer Valentine and Officer Gould enroute 
to Gary, Indiana, he had told you he had robbed the Lubin's at the Woodner Hotel? 
Do you remember telling the officers that? A. No, sir, I do not. 


Q. Do you remember telling them how much he got? A. Inever did. I 





have never known how much money, I have never asked him. | 
113 Q. Did you not tell the Officer, the defendant, enroute to Gary, Indiana, 
told you how much he got, the jewelry he got, and he took it to Florida where 
he pawned it, I think in Miami, or somewhere in Florida? A. No, sir, I did not. 
Q. Didn't he tell you the man te pulled that robbery with was a Roy Smith? 
A. I did not, I didn't know anybody was with him when he left to igo anywhere. 
Q. Well, now, do you remember telling Officer Valentine on the night of 
the robbery of the Lubin's, which was the afternoon or evening of the robbery 
of January 10, the defendant left you? A. No, sir, he did not leave me. 
Q. Do you remember telling the officer when he came back he put a 
large amount of money and jewelry in the drawer, changed clothe s, and left 
again? A. He didn't leave at that time. | 
THE COURT: The question is, did you tell the officers? | 
THE WITNESS: No, sir, I did not. 


* * * K€ K KK * 


ROBERT YAGER 
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was called as a witness by the defense and, having been duly sworn, was ex- 
amined and testified as follows: 
120 DIRE CT EXAMINATION 

BY MR. ALLDER: 

Q. State your name, please? A. Bob Yager, Robert Yager. 

Q. Where do you live? A. 1661 Park Road. 

Q. What is your occupation? A. Right now I go to school and work in 
DGS Grocery Store. 

©. What school do you goto? A. American University. 

Q. Are you acquainted with the Defendant, Charles D. Fredricksen? A. 
Yes, sir. 

Q. How long have you known him? A. Since I was about 14 years old. 

Q. How old are you now? A. Twenty-two, about six or eight years. 

Q. Are you also acquainted with Anne Wendt? A. Yes, sir. 

Q. Directing your attention to January 1957, where did Anne Wendt live? 
A. I think it was 1832 Calvert Street. 

Q. Could it have been 1934 Calvert Street? A. Yes, sir, it was in that 
vicinity, I don't know the exact address. 


121 Q. Did you have occasion to visit her apartment during January 1957? 


A. Yes, sir. 

Q@. And who else, if anyone, was living in that apartment at that time? 
A. There was a Miss Pett and Miss Henrietta Stern. 

Q. Who was Henrietta Patton? A. The girl I was gcing with at that time. 

Q. Do you know where she is today? A. No, sir. 

Q. Directing your attention to January 12, did police officers talk to you? 
A. Yes, sir, on Saturday. 

Q. Did they question you concerning certain things on January 10? A. 
Yes, sir. 

Q. Now directing your attention to January 10, 1957, did you see the de- 
fendant, Charles D. Fredricksen? A. Yes, sir. 

Q. Where did you see him? A. Well, the earliest time I saw them that 





if 
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day was at 1934 Calvert Street. I had stayed there the night prior to that. 
Q. Had you spent the night there? A. Yes, sir. 
Q. What time was it when you first saw him on the morning L of January 
10? A. Eleven o'clock. | 


Q. And did you learn anything about his having received a ticket for park- 
ing illegally? A. To begin with I got up at 11:00 o'clock and I had to go to get 
some cleaning, and I picked up my cleaning and taken it to the cleaners, and I 
left the house at a quarter til 12:00 and I saw his car parked out front. It was 
a few doors down and it had a ticket on it and I went back up and told Charley 
he better move his car because he might get it hauled away. | 

Q. Did you continue to see him that day or did he leave the apartment 
at any time, to your knowledge? A. That day I took my cleaning up and I went 
to a movie about 1:00 o'clock and I got in the movie and left the movie about 4:00 
o'clock, and then I went back out to the house to see if Charley was coming. He 
stayed in because Anne was sick, and he said he was going to stay in. And he 
said they wanted something to eat so I went to the delicatessen and got some 
sandwiches and a couple cans of soup and brought them back up ‘there. 

Q. Was he there when you returned? A. At 7:30 I had an appointment to 
meet Miss Patton at Charles Cafeteria at 815 -- 

Q. The place where she worked? A. Yes, sir. 

123 Q. Did Anne Wendt continue to stay in the apartment during the time you 

were there? A. Yes, sir, she was sick. I don't know what was wrong with her 





but she stayed in bed. | 
Q. Was she and Charles still there when you left? A. Yes, sir. 
Q. Did you come back tht night? A. Miss Patton got off at 2:00 o'clock 
and I came right straight back to the house; it was about 2:30 o'clock when we got 





down there. ! 
Q. You say you met her -- at--? A. Imet her at the place she worked 
and I sat there and had a few beers and waited until she got off. i 
Q. You went back and spent the night at 1934 Calvert Street? A. Yes, sir. 
Q. Was Charles there? A. Yes, sir. 
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Q. Was Anne Wendt there? A. Yes, sir. 
MR. ALLDER: You may examine. 
CROSS EXAMINATION 
x* * * &* & *& * 
Q. Do you remember the officers talking to you on the 12th, Mr. Yager? 
124 Q. Yes, sir. 

Q. Do you remember Officer Bailey? A. I believe it was Officer Valen- 
tine. Officer Bailey was there and an Officer Antonelli was the one whom I 
called up and told him I would talk to them on that occasion. 

Q. Didn't you tell the officers that since January 6 you had been living there 
with Henrietta and Fredricksen had been living there with Anne:? A. No, I did 
not. 

Q. Do you deny you told the officers that? A. Yes, sir. 

Q. Did you not tell the officers on January 10, the day of the Lubin rob- 
bery, that the defendant Fredricksen, left the apartment and you didn't see him 
again until 11:00 o'clock on the night of the 10th when he returned? A. No, sir. 

Q. Didn't you tell them that on January 11, that there was an occasion 
when you went to the Tivoli Theater, that was the 11th and not the 10th? Isn't 
that so, that you told them on January 11? A. I did go to the Tivoli Theater 
on the 11th, it was a Friday with Charley. I got out of there at 5:00 o'clock, after 
we had left his car downtown to get a new top put on it. 

Q. Seat covers, wasn't it? A. Seat covers also. 

125 Q. That was on the 11th? A. The movie I went to on the 10th was at the 
Columbia Theatre down town. 

Q. It wasn’t the Tivoli? A. No, sir. 

Q. You told the officers that you didn't see Fredricksen until 11:00 o'clock, 
that night, didn't you? A. No, sir. 

Q. Do you deny that? A. Yes, sir, I definitely deny that. 

* * * * *&€* KF * 
CHARLES D. FREDRICKSEN 
took the stand in his own behalf, and, having been duly sworn was examined and 
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testified as follows: 


DIRECT EXAMINATION 


BY MR. ALLDER: 


Q. 

Q. 

Q. 

Q. 
month did you see one James Lubin? A. Yes, sir, I did 
. Where did you see him? A. At his apartment. 


i 
| 
State your name, please? A. Charles Donald Fredricksen 
And how old are you? A. Twenty-two. | 
When were you born? A. June 24, 1935. 
Directing your attention to January 1957, at any time during that 


. Where was his apartment? A. 3636 Sixteenth Street, Woodner Apart- 





. What was the date when you saw him? A. It was January 8. 


. Were you in his apartment? A. Yes, sir. 


. What was the occasion for going to his apartment? A. I had an envelope 


to deliver there. ff 
Q. 


Was it your envelope or somebody else's? A. It was mine. 





. What was in the envelope? A. It was money and some slips. 


. Slips concerning what? A. Horses. 


. Did you deliver that envelope? A. Yes, sir, I did. 


. To Mr. Lubin? A. Yes, sir. | 
. From the time you entered the apartment on January 8, first tell us 
what time of day or night it was? A. About 1:30. | 


Q. 
Q. 


you left. 


A.M. or P.M.? A. In the afternoon. ! 
Tell us what happenedinthat apartment from the tine you entered until 
First from the time you entered? A. First I was going to. slip it under 


the door but he must have saw it coming under the door so he opened the door and 


told me to come on in and sit down and I did and he tore the envelope open and he 
asked me if I wanted anything to drink and I said, no, but that I would like to have 
a glass of water and he said, suit yourself. He told me to get it myself, it was in 


the kitchen on the right side of the living room. So I went and got it myself and I 


came back and he said, is that all, and I said, yes, sir, it is, and then I left. 
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Q. Had you had any dealings with Mr. Lubin prior to January 8? A. Yes, 
Sir, I had. 

@. For how long a period of time? A. It dated back I think to around July 
of 1955. 

Q. Had you had occasion to be on other premises other than the Woodner 
that is when you saw him? A. Yes, Sir, in a house of the 4700 block on Georgia 
Avenue, Southwest. 

128 Q. What was the occasion for seeing him there? A. That is where I first 
met him, he was runnirm a card game there. 

Q. Directing your attention to January 10, 1957, were you at the Lubin's 
apartment? A. No, sir. 

Q. At any time did you go to the Lubin's apartme nt with a gun by yourself 
or with anyone else? A. No, sir. 

Q. Did you take anything from the Lubin apartment? A. No, sir I never 
have. 

Q. Did you take anything from Mr. Lubin or Mrs. Lubin? A. No, sir. 


Q. Did you ever rob either of those persons or anyone else at any time ? 
A. No, sir. 

Q. Now directing your attention to January 9, where did you stay that 
day or night? A. At 1934 Calvert Street, Northwest. 

MR. ALLDER: Keep your voice up so we can all hear you. 

Q. Who else was there? A. Mrs. Ann Wendt, Mr. Yager -- on the 9th? 

Q. Yes. A. On the 9th, there was Mrs. Wendt, Mr. Yage and Mrs. 


Sterns. 
129 Q. Where did you sleep on the night of the 9th of January? A. In the 

apartme nt at 1934 Calvert Street. 

Q. Directing your attention to January 10, what time did you get up tmt 
morning? A. It was about 11:00 or 11:15, somewhere around there. 

Q. What did you do the rest of that day and night? A. Sat around and talked 
and listened to the radio. 

Q. Did you leave the apartment? A. On the 10th? 
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Q. Any time from the time you got up on the morning d 10 January 1957? 
A. Yes, sir, I got up after Mr. Yager told me about the parking ticke t. I got up 
to move my car. I moved it around the block on -- I can't remember the name 
of the street -- it was a one-way street. I parked it there and took the pocket 
and went back upstairs. | 

Q. After going back upstairs did you have occasion to leave the apartment 
at any time until midnight that night? A. No, sir. 

Q. You were in the apartment there from around noon ie the next 





morning? A. Yes, sir. 
130 Q. And didn't leave the apartment at any time? A. No, sir. 
Q. Did there come a time when you left town? A. Yes, sir. 
Q. In January 1957? A. Yes, sir, I did. | 
Q. When did you leave? A. I left January 12. | 
MR. SMITH SON: I can't hear. 
THE COURT: January 12. 
THE WITNESS: Yes, sir. 
. Where did you go? A. I went to Florida, Miami. 
. By yourself or with someone else? A. I went by myself. 
. How long did you stay there? A. About 5 days -- 6 days. 
. Did you come back to Washingtm ? A. Yes, sir. 
. Where did you go? A. I came back on the -- I got back on the 18th, 
around the 18th. It has been quite awhile, it was around the 18th that I came 
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back and I went from Chicago -- excuse me -- | 

THE COURT: I can't hear. When did you go to Chicago? © 

MR. ALLDER: Speak to me now. | 

THE COURT: When did you go to Chicago? 

THE WIIN ESS: I went to Chicago about January 25th, I left Washington. I 
came back to Washington about the 18th of January and I stayed in Maryland until 
the 25th and on 25 January I came back to Washington and Mrs. Wendt and I drove 
to her sister's in Gary, Indiana. We arrived there on the, I believe it was, Fri- 


day night, if I am not mistaken and I stayed there several hours. Tha I went to 
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see my aunt in Chicago. 

BY MR. ALLDER: 

Q. How long did you stay in Chicago? A. I stayed in Chicago from the 
27th until February 1ith. On the night of the 11th I went to visit my sister in 
Gary, Indiana. 

@. When did you return to Washington? A. I left there the 12th and I ar- 
rived in Washington, I believe, on the 14th, the evening of the 14th, late that even- 
ing. 

Q. Did you have an occasion to request your mother and your sister to 
send you money? A. Yes, sir, I did. 

Q. When was that? A. The morning I believe of the 14th of February. 

Q. February 14,1957? A. Sir? 

Q. February 14, 1957? A. Yes, sir. 

Q. And the sums mentioned there, did you receive them? A. Yes, sir, I 
did. 

Q. Where did you receive them? A. I received one in Jeanette, Penn- 
sylvania, and one in New Stanton, Pennsylvania. I was staying there in 2 motel 
over night while they worked on my car. The one I received on the 14th I believe, 
one was later on that evening because it wasn't enough to cover the cost of the car. 

Q. You recew ed one in Jeanette, Pennsylvania? A. Yes, sir, Jeanette. 

Q. How do you spell that? A. Iam not sure of the spelling. 

Q. Where was that near? A. Jeanette is near the turn off at Haverford, 
Pennsylvania. It is near New Stanton, there is a lot of small towns there mixed 
together. 

Q. Where did you receive the other one? A. At New Stanton, it is about 
12 miles away from Jeanette. Twelve or more. 

Q. At the time, 25 January to February 14, had you been back to Washington? 
A. On 25 January to February 14? No, sir, I had not. 

Q. Were you in Washington on February 6, 1957? A. No, sir, I was not. 


133 Q. On February 6 or at any other time did you go to the premises on 


Nineteenth Street where the two witnesses, Mr. and Mrs. Jensen, were? A. No, 


>> 
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sir, I did not. | 

Q. Did you go in any premises with a gun and take anything? A. No, sir. 

Q. Did you ever take anything from the Jensen's? A. No, sir, I have not. 

Q. And the other gentleman who testified here the other day who said he 
was there at the card game? A. NO, sir. | 

Q. Now, any of those three people, did you take anything from anybody at 
any time and place? A. NO, sir. i 

Q. While you were in Chicago, did you have any trouble with your automo- 
bile? A. Yes, sir, I did. | 

Q. Did you have an occasion to take it any place to be repaired? A. Yes, 
sir, I did. | 

MR. ALLDER: Please mark this Defendant's 5 for Identification. 

THE CLERK: Defendant Exhibit 5 for Identification. | 





134 (Document marked Defendant Exhibit 5 


for Identification.) ! 

Q. I show you Defendant Exhibit 5 for Identification, do you recognize 
that? A. Yes, sir, I do. ! 

Q. Whatis it? A. Itis a receipt from Bobby's Service Station on Olson 
Avenue in Chicago, Illinois on the north side. I had a set of plugs put in the 
car and points and a general charge. : 

Q. And what is the date there? A. This is January 31, 1957. 

Q. Directing your attention to March 18, 1957, the day you were arrested? 
A. Yes, sir. ! 

Q. In Mary land by the Federal Bureau of Investigation Agents, do you re- 
member Agent Dunlap testifying here this morning? A. Dol remember him ? 

Q. No, this morning. Don't answer yet. The agent who was here this 
moming and testified he found a gun under a cushion in the McCutchan apartme nt. 
He found a shoulder holster on the floor under the sofa and found several rounds 
of ammunition, and also would you step down and look at these objects - I will put 


them up here for you. Prior to your arrest did you ever see that gun before? A. 





No, sir. 


i 
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Did that gun ever belong to you? A. No, sir, it did not. 
Was it ever used by you? A. No, sir. 
The shoulder holster? A. No, sir. 
Q. The ammunition there which you found when was there any ammunition 
which you had in that apartment? (sic) A. No, sir 
Q. Did you own any ammunition at any time and place? A. No, sir, I did 


© © © 


not. 
Q. Directing your attention again to March 18, 1958, when you were 


brought from Maryland to the District of Columbia, you were at Police Headquar- 


ters, did there come a time in the early morning when people were brought in 
to identify you? A. Yes, sir. 

Q. Do you remember Detective Sergeant Bailey being there at that time ? 
A. Yes, sir, I do. 

Q. Did you have any cmversation with him just before your line up? A. 
It was more or less 2 one-sided conversation. I looked at the line up, they 
were going to stand me in and I looked at him, they were all drunk and one af 
them was so drunk he had to lean against the wall. They were all older than 
me, some almost 6'8 and I just looked at him and I said you wanta do things 


136 the hard way and he said that is the best we can do, and I said, I imagine 


you showed the people my pictures so many times they couldn't help but recog- 
nize me. 
Q. Was there any other conversation? A. No, sir, there wasn't. 


CROSS EXAMINATION 
* * * * * k * 


150 Q. Now, tell me, do you remember when the officer had you down there 


in that line up until, there were four other people down there, weren't there? 


A. Yes, sir, there were. 


151 Q. He told you that was the best he could do because the othe rs were 


drunk, isn't that what he told you? A. Yes, he said before that, do you want to 
do it the hard way? I said to him when he asked me -- anyways, I said I am 

not being a wise guy or smart-ellic or anything but I refuse to answer any ques- 
tions because I wanta see my lawyer. 


le | 
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Q. Didn't you go ahead? A. He said you want to do things the hard way, 
this the best we can do. ! 
Q. I asked you about the conversation at the line up. Tha you have re- 
ferred to is a conversation up at the robbery squad. A. This was downstairs. 
Q. Did he have anything further to say to you or did you say something 
else at that time? A. I mentimed about the pictures, I imagine. 
Q. Didn't you tell him at that time it didn't make any difference about a 
line up that you had not taken anything? A. Yes, I said that. | 
Q. Do you remember Officer Valentine being there also? A There was 
Officer Bailey and if I am not mistaken, think his name is Gould or Bonaccorsy. 
Q. Wasn't Valentine there when you were talking to Bailey and you made 
the statement you had no --? A. No, sir, at the time they took me downstairs. 
152 MR. ALLDER: I object, the question at that time -- : 
THE COURT: The only question, as I understand it, whether or not Offi- 





cer Valentine was there. | 

MR. SMITHSON: He denied Officer Valentine was there at the time you 
made a statement? ! 

THE WITNESS: No, sir. | 

(After Bench Conference:) | 

Q. When you stayed out there on the 14th you were sleeping on the couch? 
A. Yes, sir. | 

Q. You heard the gun was found under the pillow of that couch? A. I 
heard that here in court. 

Q. Was that your gun? A. NO, sir. | 

Q. It was under the pillow where you were sleeping? A. That is what the 
officer testified to. | 

Q. The sergeant testified to? A. Yes, sir. 

Q. Now at that time did anyone in that apartment of Jerry McCutchan's, 
did Jerry McCutchan have a gun there? A. Not to my knowledge, no, sir. 
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JOHN BAILEY 
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DIRECT EXAMINATION 
* * * * &* * * 

Q. Officer Bailey, directing your attention to January 12, 1957, did you 
talk to the person by the name of Robert Yager on that date and a person by 
the name of Anne Wendt? A. I did. 

Q. Did you talk to them both together or separately? A. They were 
talked to separately and also both together. 

Q. With regard to the witness Anne Wendt, did you tell her there was a 
warrant out for the defendant? A. Yes, we told her we were looking for Charles 
Fredricksen and we had a warrant for armed robbery for him. 

* * * *&© *&* *€© * 
157 Q. All right. Did you talk to her in February? A. Yes, sir. 

Q. What was the date? A. It wasn't February, it was the middle of March, 
the early part of March. 

Q. Let me ask you this, sir. Did she tell you she had gone to Gary, Indiana? 
A. I talked to Miss Wendt at Cabin John, Maryland and she told us she left Wash- 
ington January 24 with Fredricksen. 

Q. On January 10? A. Yes. That she had gone to Gary, Indiana and 
stayed in a motel and Charles left her there and went to Chicago. 

Q. Did she say whether or not he brought her back? A. No, he was sup- 
posed to pick her up and bring her back to Washington but left her and she went 
into Gary, Indiana. 

158 Q. Did she say anything that the defendant had told her? A. She, Miss 
Wendt, told Officer Valentine and myself the reason why she went to Gary, In- 


diana, and Chicago was because she didn't believe he did the job but enroute 
to Gary, Indiana that Fredricksen told her he pulled the job with Roy Smith, that he 
sold the jewelry to a man in Florida -- to.a -- also running a rooming house 


there. 
Q. Was there any conversation with regard to the quantity of money on 
the night of January 10, 1957? A. She said also after Mr. Fredricksen told her 
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39 
that, that she rememberedon January 10, he did come in the room where they 
were living together and put a large amount of money in the shirts under the 
dresser drawer and changed his coat and left, and that he was wearing a blue 
coat. ! 

Q. Directing your attention to Mr. Yager, did you have any conversation 
with him? A. I talked to Mr. Yager but most of the conversation’ with Mr. Yager 
was with Officer Valentine of the Robbery Squad. 

Q. Officer Valentine? A. Yes, sir. 

Q. Is he here now? A. Yes, sir. 

*x* * * * * * K& * 


159 WALLACE K. VALENTINE 
* * * * * * * & 


DIRE CT EXAMINATION 
* * * * k * kK * | 


160 Q. Now, sir, you are a member of the Metropolitan Police Department 
for how long? A. Eleven years, sir. ! 
* * * * * & * * | 
Q. Directing your attention tothe morning of March 19, 1957, was there 
a line up, sir? A. Yes, sir. ! 
Q. Do you recall how many people were in the line up? A. Five, sir. 
Q. And do you know any of the persons who were placed in that line 


up, are any of thcse persons present here today, who were in that line up? A. 





Yes, sir. 
Q. Who is that? A. The Defendant Charles D. Fredricksen, 
x* * * *€* *&* K€ KX * l 
161 Q. Now, sir, did you see this line up? A. Yes, sir. | 
Q. Did you hear any conversation between the Defendant and Officer Bailey 
relative to the men in that line up? A. Yes, sir. | 
Q. What was the conversation? A. Sergeant Bailey was talking to Fred- 
ricksen and said I am sorry this is the best Ican do. The Defentiant Fredricksen 
shrugged his shoulders and said, that is all right, they will know me anyway. 


i 
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x* * * *&* *€ KK * 


164 CROSS EXAMINATION 
* * * *©* &©& & * 
Q. The conversation you said you had in March, on March 19, relative 
to -- did you listen to the conversation between the Defendant Charles Fredrick- 
sen and Sergeant Bailey? Was there anything said during that conversation at 
all about pictures having been shown to these people who were going to come in 
to identify someone? A. No, sir. 


* * * * *&* *& * 


169 : February 12, 1958 
* * * * * * * 
170 CHARGE TO THE JURY 


THE COURT: Ladies and gentlemen of the Jury: The defendant in this case, 
Charles D. Frederickson, is charged in an indictment containing five counts, the 
first of which alleges that on or about January 10, 1957 within the District of 
Columbia Charles D. Fredricksen by force and violence and against resistance 
and by sudden and stealthy seizure and by snatching and putting in fear, stole and 
took from the person and immediate actual possession of James Lubin, property 
of James Lubin of the value of about $3630, consisting of $2200 in money, one 
wrist watch and band of the value of $200, one finger ring of the value of $30 and 
one finger ring of the value of $1200. 

At the outset of this case the Court sustained the witness Lubin's claim of 
privileges in refusing to answer questions as to the $2200, and the question of 
$1200 because it might incriminate him. So, you will consider in Count 1, the 
wrist watch and band of the value of $200 and the finger ring of the value of $30. 

171 The Second Count alleges that on or about January 10, 1957, within the 
District of Columbia, Charles D. Frederickson, by force and violence and against 
resistance and by sudden and stealthy seizure and by sudden snatching and putting 
in fear stole and took from the person of Mamie L. Lubin property of Mamie Lubin 
of the value of about $321 consisting of $71 in money, one pair of ear rings of 
the value of $150; five pairs of ear rings each of the value of $20. 
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Now, you will recall that so far as this second count is concerned, Mrs. 
Lubin did not testify because of illness, and that her husband did not know the 
amount of money that was taken from Mrs. Lubin. So, in so far as the second 
count is concerned, the absence of the wife's testimony, the husband James 
Lubin testified that his wife's ear rings -- there were four or five pairs -- 
valued at about $100. So, you can confine yourself to the ear rings in the second 
count. | 

Counsel has made the statement that there are five separate counts so 
they shall each be considered separately. Now that is true so far as it goes. 
But I instruct you that, in the first two counts you cannot take any evidence 
against the third, fourth and fifth counts. But you may consider the testimony of 

James Lubin in the first count, and you may also consider the testimony of 
James Lubin as to the second count. | 

Now, when it comes to the third, fourth and fifth counts, they all having 
transpired at the same time, you may consider the testimony of Alice Jensen, 
the testimony of Howard Jensen, and the testimony of Wilburt R. Randolph as 


to what transpired at that second robbery. | 

The third count alleges that on or about February 6, 1957 within the Dis- 
trict of Columbia Charles D. Frederickson by force and violence and against 
resistance and by sudden and stealthy seizure and snatching and by putting in 
fear stole and took from the per son and immediate actual possession of Alice 
A. Jensen property of Alice A. Jensen of the value of about $200 consisting of 
$200 in money. | 

The fourth count alleges that on or about February 6, 1957 within the Dis- 
trict of Columbia Charles D. Frederickson by force and violence and against 
resistance and by sudden and stealthy seizure and snatching and by putting in 
fear, stole and took from the person and immediate actual possession of Howard 
Jensen property of Howard Jensen of the value of about $60 consisting of $60 
in money. | 

The fifth count alleges that on or about February 6, 1957, within the District 
of Columbia Charles D. Frederickson by force and violence and against resistance 
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173 and by sudden and stealthy seizure and by snatching and putting in fear, 
stole andtook from the person and immediate actual possession of Wilburt 
R. Randolph property of Randolph of the value of about $65, consisting of $65 
in money. 

Now these are five charges of robbery, ladies and gentlemen of the jury, 
and this paper writing that I have just read to you as you know is the indictment 
in the case. It is not evidence in the case and it is not to be considered by you 
as evidence in the case. The fact that a man has been charged with a crime is 
not evidence that he committed the crime. So that, in your deliberations, you 
will not consider this paper as evidence against the evidence. (sic) The indict- 
ment is the machiner¥ by which a person is put to trial and is not evidence against 
that person. 

This defendant is presumed to be innocent and that presumption abides 
with him throughout the progress of the case until such time as it is overcome 
by evidence establishing his guilty (sic) beyond a reasonable doubt. 

The burden is always upon the government to prove a defendant guilty and 
prove a defendant guilty beyond a reasonable doubt. As counsel has told you, that 
does nct mean that the government must prove a defendant guilty beyond all doubt 
whatsoever, or prove a defendant guilty to a mathematical or absolute certainty. 

174 The Government has met its burden if it proves a defendant guilty to a 
moral certainty, or, as itis stated in the law, proves a defendant guilty beyond 
a reasonable doubt. A reasonable doubt, ladies and gentlemen of the jury, as 
you know, connotes something of substance as compared to something shadowy. 
It is founded on reason, it is based on a reason. It is a doubt for which you 
may asSign a reason. A reasonable doubt is such a doubt as would leave a 
juror's mind after a careful and candid investigation of all the facts and circum- 
stances, so undecided that he can not say that he has an abiding conviction of the 
defendant's guilty (sic), or such a doubt as in the graver and more important 
transactions of life would cause an ordinary and prudent person to hesitate and 
pause. 

Now a reasonable doubt, ladies and gentlemen of the jury, may arise not 
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only from the evidence produced, but also from lack of evidence, for the law 
does not impose upon a defendant the duty of producing any evidence. The bur- 
den is, as I have said, upon the prosecution to prove the defendant guilty beyond 
a reasonable doubt of every essential element of the crimes charges, and a 
defendant has a right to rely upon the failure of the government to prove its 
case beyond a reasonable doubt. i 

In order to establish proof beyond a reasonable doubt, ladies and gentle- 
men of the jury, the evidence must be such that you would be willing to act upon 





it in the more important affairs of your own life because you can not convict a 
defendant on mere suspicion or conjecture. In other words, in order to justify 
a conviction, the evidence should be such that when you consider it carefully 
and apply to it your sound and conscientious judgment as reasonable women and 
men, you can say that you have no reasonable doubt of the guilt of the defendant. 
If the evidence should fall short of convincing you to that extent, then of course 
the defendant must be given the benefit of the reasonable doubt and found not 
guilty. If, after an impartial comparison and consideration of all of the evidence 
you can candidly say to yourself that you are just not satisfied that this defen- 
dant is guilty, then you have a reasonable doubt and under those circumstances 
it would be your duty under the law to return a verdict of not guilty. 
On the other hand, if, after such comparison and such consideration of 
all of the evidence, you can truthfully say that you have an abiding conviction 
of the defendant's guilt such as you would be willing to act upon in the more 
weighty and important matters of your own affairs, then you have no reasonable 
doubt and under those circumstances it would be your duty under the law to 
return a verdict of guilty. | 
As you know, you are the sole judges of the facts, ladies and gentlemen 
of the jury, and in this respect the Court can not be of any assistance to. you 





whatsoever. It is for you to decide the weight that you give the evidence as you 
have heard it from the witness stand, and you should weigh carefully every fact 
and circumstance which has been submitted to you for your consideration. 


You are the ones that pass upon the credibility of the witnesses, and in 
| 
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this regard you have a right to consider their manner of testifying when the 


witnesses were on the Stand, whether a witness was evasive, whether there was 

a tendency to distort; whether the witness was frank and candid in his testimony; 
whether the witness was contradicted on material facts; whether the witness 

had an interest in the outcome of the trial; whether the witness in question im- 
pressed you as a truth -teiling individual; whether the witness impressed you 

as a person having an accurate memory and recollection and you may also consider 
the probability or improbability of the testimony as told by a particular witness 
and its harmony or incongruity with other testimony in the case that you do find 
established beyond a reasonable doubt. 

You are also instructed that, if you believe from the evidence that any wit- 
ness intentionally testified falsely concerning any material fact about which the 
witness could not reasonably have been mistaken, then you are at liberty to dis- 
regard all of the testimony of the witness except such part as you deem worthy 

177 of belief. 

Now, this is a prosecution, ladies and gentlemen of the jury, under the 
Code of Laws for the District of Columbia, Title 232 Section 2901, which pro- 
vides that whoever by force or violence, whether against resistance or by sudden 
or stealthy seizure or snatching, or by putting in fear, shall take from the person 
or imme diate actual possession of another anything of value, is guilty of robbery. 

"Immediate actual possession," ladies and gentlemen of the jury, within 
the statute defining robbery, as a taking from the immediate actual possession 
of another, refers to an area within which the victim could reasonably be ex- 
pected to exercise some physical control over his property. There has been 
called in this case, ladies and gentlemen, the testimony of an expert witness, 
and that testimony may be received by you as any other testimony by any witness 
may be received by you. You are not bound by it. You can give it the weight to 
which you think it is entitled, and if you think it is entitled to no weight at all, 
you may disregard it. 

Now, it has been stated that five witnesses identified the defendant. As I 
recali, three witnesses identified this defendant from this witness stand and that 
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there was testimony that when Mrs. Jensen could not identify him from this 
178 witness stand, she did identify him from a lineup. ! 
I have no recollection of what Mrs. Lubin did. Now, of course, it is your 
recollection that prevails. But I wanted to call that to your attention in all fair- 
ness to this defendant. : 
There has also been introduced through the testimony the criminal record 





of the witness Lubin and a criminal record of the witness Alice Jensen. Now 
you may consider that in passing upon their credibility as witnesses in this case, 
then ask yourselves whether, under the circumstances, you place as much 
credence in the testimony of a person who has been convicted of crime as you 
would the testimony of a person who has not been convicted. : 

If you believe and believe beyond a reasonable doubt, ladies. and gentlemen 
of the jury, that the defendant on or about January 10, 1957, within the District 
of Columbia by force and violence, whether against resistance or by sudden and 
stealthy seizure and snatching, or by putting in fear, stole and took from the 
person and immediate actual possession of James Lubin property of James 
Lubin, it is your duty under the law to return a verdict of guilty under the first 
count. If you have a reasonable doubt about .t or you do not believe that he com- 
mitted the crime, of course you must return a verdict of not guilty under the first 
count. | 

179 If you believe and believe beyond a reasonable doubt that on or about Jan- 
uary 10, 1957, within the District of Columbia, the defendant Charles D. Fred- 
erickson, by force and violence, whether against resistance or by sudden and 
stealthy seizure and snatching or by putting in fear, stole and took from the 
person and immediate actual possession of Mamie L. Lubin anything of value, 
it is your duty under the law to return a verdict of guilty under the second count 
of the indictment. 

If you have a reasonable doubt about it or you do not believe that he com- 
mitted this robbery, it is your duty under the law to return a verdict of not guilty 
under the second count of the indictment. | 


You are also instructed that if you believe and believe beyond a reasonable 


| 
| 
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doubt that on or about February 6, 1957 within the District of Columbia Charles 

D. Frederickson by force and violence, whether against resistance or by sudden 

and stealthy seizure or snatching or by putting in fear, stole and took from the 

person and immediate actual possession of Alice A. Jensen, property of Alice 

A. Jensen it is your duty under the law to return a verdict of guilty as indicted 

under the third count of the indictment. If you have a reasonable doubt about 

it or you do not believe that he committed this robbery, it will be your duty under 
180 the law to return a verdict of not guilty under the third count of the in- 

dictment. 

You are also instructed that ifyou believe and believe beyond a reasonable 
doubt that on orabout February 6, 1957 within the District of Columbia the defen- 
dant Charles D. Frederickson by force and violence, whether against resistance 
or by sudden or stealthy seizure or snatching or by putting in fear, stole and 
took from the person and imme diate actual possession of Howard Jensen, prop- 
erty of Howard Jensen, it would be your duty under the law to return a verdict 
of guilty as indicted under the fourth count of the indictment. If you have a 
reasonable doubt about it, or you do not believe that he committed this robbery, 
it would be your duty under the law to return a verdict of not guilty under the 
fourth count of the indictment. 

You are also instructed that if you believe and believe beyond a reasonable 
doubt that on or about February 6 within the District of Columbia the defendant 
Charles D. Frederickson, by force or violence, whether against resistance or 
by sudden or stealthy seizure or snatching or by putting in fear stole and took 
from the person and immediate actual possession of Wilburt R. Randolph, prop- 
erty of Randolph, it would be your duty under the law to return a verdict of 
guilty as indicted under the fifth count of the indictment. If you have a reasonable 
doubt about it or you do not believe that he committed this robbery, of course, it 
would be your duty under the law to return a verdict of not guilty. 


181 Now, the Government contends, ladies and gentlemen of the jury, that the 


defendant is guilty on all charges in this case and has offered evidence to the ef- 
fect that he, together with another person on the 10th day of January, entered 





i 
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| 
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the apartment of the Lubins at the Woodner Apartments and robbed them both, 
and it is also contended by the Government and they have produced evidence to 
the effect that on the 6th day of February that he entered the premises on 19th 
Street and in company with two other people, robbed the three people enumerated 
in the third, fourth and fifth counts of the indictment. Now, if there was some- 
one else with him and they both acted together with a mutual understanding and 
with a common purpose and intent and were concerned with one another in the 





commission of this offense or were aiding, abetting or assisting each other, 
they are all guilty of the crimes, and if you believe beyond a reasonable doubt 
that he was in somebody else's presence and he assisted, aided and abetted them 
in the course of the crime, then of course he would be just as guilty as anybody. 
182 The defense contends in this case that the defendant is not guilty of the 
crimes charged because of the defense of alibi, literally translated, ladies 
and gentlemen of the jury, alibi means ''elsewhere" and the defendant says he 
could not be guilty of these crimes because he was not at the scene when the 
crimes were committed. He says that on January 10 he was at the house at 
Calvert Street, 1932 or 1934 Calvert Street, and that he was not in the Woodner 
Apartments on January 10, and the he is not guilty of the crime. (And on Feb- 
ruary 6, he could not be guilty because he was not in the city. Now the defen- 
dant has a right to rely upon the defense of alibi. He does not need to prove 
his alibi beyond a reasonable doubt or by a preponderance of the evidence, if 





the evidence that he has produced on the alibi is sufficient to create in your 
mind a reasonable doubt of whether he was there present or not. Of course you 
must resolve that doubt in favor of the defendant and return a verdict of not 
guilty. | 
And if you are satisfied that the evidence does that, you must include them 


| 
1 





on all five counts of the indictment. | 
Now, you may return verdicts of guilty on five counts of the indictment, 

or you may return verdicts of not guilty on five counts, or you may return ver- 

dicts of guilty on one count and not guilty on the other counts, all|depending 


on how much weight you give the evidence in this case. 
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As counsel has told you it is a serious case, both from the standpoint 
of the government and tle standpoint of the defendant, and as I have cautioned 
jurors in the past, you should, of course, consider this case very carefully 
analyze the evidence, sift the evidence, separate the evidence which you believe 
from the evidence which you disbelieve, because the issues in this case are 
very clearly marked. There is nothing complicated about it. Either he did 
these robberies or he did not. That is what you have got to decide. 

And, after you have analyzed the evidence very carefully, apply to it 
the good sound common sense you would in the every-day affairs of your life. 
If you do that, you will reach a considered judgment. 

As you know, your verdict must be unanimous and when you reach your 
jury room, you will select a foreman. When you arrive at a verdict, you will 
notify the Marshal. 

Is there anything else, Mr. Allder? 

MR. ALLDER: Nothing further. 

MR. SMITHSON: The Government is content. 


[Filed February 12, 1958 } 
On this 12th day of February, 1958, came again the parties aforesaid, in 


the manner as aforesaid, and the same jury as aforesaid in this cause, the 
hearing of which was respited yesterday; whereupon after hearing of the argu- 
ments of counsel and the instructions of the Court, the jury upon their oath 
say that the defendant is guilty as indicted on all counts. 

The case is referred to the Probation Officer of the Court and the defen- 
dant is remanded to the District Jail. 

By direction of 

Present: EDWARD M. CURRAN 


United States Attorney Presiding Judge 
By Frederick Smithson Criminal Court # Four 
Assistant United States Attorney HARRY M. HULL, Clerk 


Dorothy Sweet, Official Reporter By /s/_(Dlegible) , Deputy Clerk 
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[Filed May 28, 1958] 


: On this 19th day of May, 1958, came the attorney for the Government and 
° the defendant appeared in person amd by counsel, H. C. Allder, Esq. 
. IT IS ADJUDGED that the defendant has been convicted upon his plea of 





Not Guilty and verdict of Guilty of the offense of Robbery, as charged, and the 
Court having asked the defendant whether he has anything to say why judgment 
should not be pronounced, and no sufficient cause to the contrary being shown 
or appearing to the Court, | 


’ IT IS ADJ UDGED that the defendant is guilty as charged and convicted. 

, IT IS ADJUDGED that the defendant is hereby committed to the custody of 
ss the Attorney General or his authorized representative for imprisonment for 

is a period of | 


Three (3) years to Eleven (11) years on count one; ! 


Three (3) years to Eleven (11) years on count two; 

ak to run concurrently with the sentence imposed on count one. 

“ Three (3) years to Eleven (11) years on count three; to take effect at the 
expiration of the sentence imposed on count one. 7 

Three (3) years to Eleven (11) years on counts four und five, each of the 

said sentencestorun concurrently with sentence imposed on count one. 


IT IS ORDERED that the Clerk deliver a certified copy of this judgment 





i, and commitment to the United States Marshal or other qualified officer and 
i that the copy serve as the commitment of the defendant. | 
= /s/ Edward M. Curran | 
~ United States District Judge. | 


* [Filed May 19, 1958] : 


AFFIDAVIT IN SUPPORT OF APPLICATION FOR LEAVE TO 
° PROCEED WITHOUT PREPAYMENT OF COSTS 


peal - Judgment 5-19-58 | 
I, Charles D. Fredricksen, being first duly sworn, according to law, de- 


| 
pose and say that Iam the Appellant in the above-entitled cause, and, in support 
| 


i 
i 
| 
i 
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of my application for leave to proceed in said cause without being required to 
prepay fees or costs, state as follows: 

1. That I am a citizen of the United States. 

2. That because of my poverty I am unable to pay the costs of said suit 

or action. 

3. That I am unable to give security for the same. 

4. ThatI believe I am entitled to the redress I seek in said suit or 

action. 

5. That the nature of my cause of action is briefly stated as follows: 

Appeal from a criminal conviction in the U. S. District Court, 


/s/ Charles D. Fredricksen 
SUBSCRIBED and SWORN TO before me this 19th day of May, 1958. 


(Unsigned) 
Notary Public, D. C. 


Let the applicant proceed on appeal - judgment (5-19-58) without prepayment 


of costs. (Unsigned) 
JUDGE 


See application of ' HARRY M. HULL, Clerk, District Court of the 
6-10-58 United States for the District of Columbia. 


By /s/ Lawrence Proctor. 
Deputy Clerk 


NOTICE OF APPEAL 
Name and address of Appellant - Charles D. Fredricksen, 200 19th St., S.E., D.C. 
Name and address of appellant's attorney - To be appointed by The U. S. Court 
of Appeals, D. C. 
Offense - Robbery (5 counts) 


Concise statement of judgment or order, giving date, and any sentmce - Sentence 


to serve from 6 to 22 years on , 1958. 
Name of institution where now confined, if not on bail; 
I, the above-named appellant, hereby appeal tothe United States Court of 





[Filed July 23, 1957] 


[Filed July 23, 1957] | 


a 
Appeals for the District of Columbia Circuit from the above- stated judgment. 
/s/ Charles D. Fredricksen. 





MOTION FOR MENTAL EXAMINATION : 

Comes now the defendant and by his attorney moves the Court to order 
the appointment of two psychiatrists to examine the defendant for the purpose 
of determining whether he is presently of unsound mind. | 

Counsel for the defendant has on numerous occasions held consultations 
with the defendant concerning the indictments against the defendant. The action 
of the defendant during these consultations has convinced the counsel that he is 
mentally unbalanced. In addition the mother and sister of the defendant are 
convinced because of the actions of the defendant that he is of unsound mind and 
their affidavits are attached hereto and prayed to be made a part of this motion. 

For the above reasons, and the affidavits attached hereto, Counsel for the 
defendant moves the Court to order a mental examination of the defendant. 

/s/ H. Clifford Allder 
Attorney for Defendant 

I hereby certify that I have this 22nd day of July, 1957 mailed a copy 
of the foregoing motion with supporting affidavit to Oliver Gasch, United States 
Attorney for the District of Columbia. : 

/s/ H. Clifford Alder 


AFFIDAVIT IN SUPPORT OF MOTION FOR 
MENTAL EXAMINATION 


Margaret Fredricksen, mother of the defendant, being duly sworn, deposes 
and says that she makes this affidavit in support of the Motion for Mental Exami- 
nation filed herewith in the above entitled cause; that she bases such affidavit 
on the following: | 





When I visit him at the D. C. Jail he doesn't seem to know that I am there. 
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He just stares into space, cries frequently, rubbing his hands through his hair. 
When I finally get his attention he talks about committing suicide. 

When he was at home living with me, while sleeping he would holler, sit 
up in bed, talk crazy, Swing his arms to fight. He would sit up in bed and work 
his hands like he was wiring, and talk about wiring, which was his occupation. If I 
touched him to awaken him he ‘vould throw up his fists to fight. I would have to 
awaken him to quiet him down. 

On one occasion while in one of these tantrums, he fell out of bed and 
broke his jaw. His jaw was set and wired at the Hadley Memorial Hospital. 

When Charles was a juvenile he was under psychiatric treatment while 
under confinement by Juvenile Court. I sincerely believe he has been mentally 
incompetent ever since his release from Chilicothe Reformatory, Chilicothe, 
Ohio, September, 1954. 

Another reason for feeling he has been mentally incompetent since his re- 
lease is that he has been unstable and couldn't stick to anyone thing for any length 
of time. 

Charles was in an automobile accident in September, 1956. He was thrown 
out of the automobile and had a head injury. 

/s/ Margaret Fredricksen 
Subscribed and sworn to before me this 22nd day of July, 1957. 
/s/ John J. Shants, Notary Public, D. C. 


[ Filed July 23, 1957] 


AFFIDAVIT IN SUPPORT OF MOTION FOR 
MENTAL EXAMINATION 


Margaret Liebrich, sister of the defendant, being duly sworn, deposes and 
says that she makes this affidavit in support of the Motion for Mental Examination 
filed herewith in the above entitled cause; that she bases such affidavit on the 
foliowing: 

I visit Charles every week at the District Jail, and most of the time he 
stares right past me as if I'm not even there. At times when he is aware of my 
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presence he threatens suicide. 
Charles has spent many weekends at my home, and on these occasions 
would have frightening nightmares. He would scream, jump up, talk, and fight 
as though an imaginary person were beside him. | 
Charles is a very moody and restless person, and often shows fits of anger 


over things that ordinarily wouldn't bother anyone else. 


In September of 1956, Charles received a head injury in an| automobile 


accident and since then has often complained of severe headaches. 
/s/ Margaret Liebrich | 


Subscribed and sworn to before me this 22nd day of July, 1957. 
/s/ John J. Shants, Notary Public, D. C. 
| 


[Filed August 6, 1957] : 
ORDER FOR MENTAL EXAMINATION | 

Upon consideration of the motion for mental examination of the defendant 
filed herein, and it appearing to the Court that such an examination should be had, 
it is by the Court this 6th day of August, 1957, : 

ORDERED that the motion requesting a mental examination of the defen- 
dant be and hereby is granted and the defendant is hereby committed to the 
custody of the Superintendant of St. Elizabeths Hospital for a period of sixty (60) 
days and the Superintendant is directed to have a mental examination made of 
the defendant and to file a report of such examination with the Court at the 
earliest possible date. : 

It is further ordered that the said Superintendant shall, if the report he 
files is one stating that the defendant is of unsound mind, retain custody of the 
defendant until a judicial determination is made as to the mental competency 
of the defendant but if the report states that the defendant is mentally competent 
the said Superintendant shall then immediately surrender the defendant to the 
United States Marshall (sic) for the District of Columbia who shall deliver him 
to the Superintendant of the District of Columbia Jail. | 

Copy served on the United States Attorney August 5, 1957 ; 
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/s/ H. Clifford Allder /s/ Edward A. Tamm 4 
Attorney for defendant JUDGE ° 
4 

[ Filed October 4, 1957 ] DEPARTMENT OF 


HEALTH, EDUCATION AND WEL FARE 
Saint Elizabeths Hospital 
Washington 20, D. C. 


Re: Charles D. Fredricksen 
October 2, 1957 


The Clerk 

United States District Court 
for the District of Columbia 

United States Courthouse 

Washington 1, D. C. 

Dear Sir: 

Mr. Charles D. Fredricksen (Criminal Number 453-57) was committed to 
Saint Elizabeths Hospital September 3, 1957 for a period of not to exceed sixty 
days, upon an order signed by Judge Edward A. Tamm, to be examined by the 
psychiatric staff of this hospital. It was further ordered that a written report 
of our findings be submitted to the Court as to the present sanity or mental 
competency d Charles D. Fredricksen to stand trial. 

Mr. Fredricksen's case has been studied intensively since the date of his 
admission to Saint Elizabeths Hospital and he ms been examined by several quali- 
fied psychiatrists attached to the medical staff of Saint Elizabeth's Hospitai as 
to his mental condition. On October 1, 1957, Mr. Fredricksen was examined 
and the case reviewed in detail at a medical staff conference. We conclude, 
as the result of our examinations and observations, that Mr. Charles D. Fred- 
ricksen is mentally competent to understand the proceedings against him and 
to properly assist in his own defense. 

Sincerely yours, 
/s/ Addison M. Duval 


Addison M. Duval, M.D. 
. Acting Superintendent 
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CC: United States Attorney 
for the District of Columbia 
Washington 1, D. C. 


United States Marshal 
United States Courthouse 
Washington 1, D. C. 


[Filed June 10, 1958] 


AFFIDAVIT IN SUPPORT OF APPLICATION FOR LEAVE 
TO PROCEED WITHOUT PREPAYMENT OF 
COSTS ON APPEAL, Judgt. & For | 
Appt. Of Counsel. 


I, Charles D. Fredricksen, being first duly sworn according to law, de- 
pose and say that I am the defendant in the above-entitled cause, and, in support 
of my application for leave to proceed in said cause without being required to 
prepay fees or costs, state as follows: : 

1, That I am a citizen of the United States. 

2. That because of my poverty I am unable to pay the sate of said suit 


or action. | 
| 


3. That Iam unable to give security for the same. | 
4. That I believe I am entitled to the redress I seek in said suit or action. 
>. That the nature of my cause of action is briefly stated as follows: 
Appeal a criminal conviction of the U. S. District Court - Washington, D. C. 
for the offense of Robbery (22 D.C.C. 2901). ! 
/s/ Charles D. Fredricksen 
SUBSCRIBED and SWORN to before me this 9th day of June, 1958. 
/s/ 5. E. Ottes, Notary Public, D. C. 
Let the defendant proceed on appeal without prepayment of costs, and be furnished 
a copy of the stenographic transcript of proceedings and other pertinent documents 


at the expense of the U. S. (Unsigned) ! , JUDGE 


(Handwritten) Denied - not taken in good faith and is frivolous. 
/s/ J. Curran 6/26/58 
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[Filed July 21,1958] UNITED STATES COURT OF APPEALS 


FOR THE IISTRICT OF COLUMBIA CIRCUIT 
MISC. NO. 1055 
UNITED STATES OF AMERICA 
vs. Crimim 1 No. 453-57 
CHARLES D. FREDRICKSEN 


PETITION FOR LEAVE TO PROSECUTE APPEAL 
IN FORMA PAUPERIS AND AFFIDAVIT IN SUPPORT 
THEREOF 


The petitioner, Charles D. Fredricksen, being first duly sworn, on oath 
deposes and says: 

That he is a citizen of the United States and the Appellant in the above 
entitled cause; He is unable to pay the cost of said appeal or to give security 
for the same, and that he believes that he is entitled to redress. 

Your petitioner further states that subsequent to the entry of the judgment 
in this case, an application accompanied by an affidavit in conformity with Sec. 
1915 Title 28 U. S. Code was on May 19th 1958 made to the Trial Court to per- 
mit petitioner to prosecute an appeal therefore in forma pauperis thereof en- 
abling the Trial Judge to certify whether or not the appeal was taken in good faith, 
and that the Court on June 26th 1958 denied your petitioner's application to pro- 
ceed on appeal without prepayment of fees and cost. 

That the nature of the appeal is as follows: 


AFFIDAVIT IN SUPPORT OF AN APPEAL IN FORMA 

PAUPERIS FROM A CRIMINAL CONVICTION IN THE 

UNITED STATES DISTRICT COURT FOR THE DISTRICT 
OF COLUMBIA 


Comes now your appellant - Charles D. Fredricksen - after being first sworn 
according to law, who deposes that due to the incompetence of his counsel at his 
trial that he was denied the due process of law as guaranteed by the Constitution 
and states as follows: 

I 

Your appellant contends he was illegally arrested and kidnapped by agents 

of the F.B.I., members of the Washington Police and certain Maryland authorities. 


57 
Your appellant was arrested in Langley Park, Md. on March 18th, 1957 at 5:00 
P.M., shown no warrant and was then taken to F.B.I. Field Headquarters in Sil- 
ver Springs, Md. where he was asked to sign extradition papers and informed he 


| 
| 
| 
i 
| 


was a fugitive charged with unlawful flight to avoid prosecution. Your appellant 
refused to sign extradition papers and was then taken by force, against his will 
and in violation of his rights from the State of Maryland to the District of Colum- 
bia without any type of hearing. Your appellant was shown no warrant during 
this period until his arraignment the following day at 9:00 A.M. - 3-19-57. Some 
14 hours later. At this time your appellant was informed by the Commissioner 
ne was charged with robbery and bond set at $15,000. None of the foregoing events 
were ever contested or referred to by my lawyer even after my repeated instruc- 
tions to him regarding these facts. | 

0 : 

Upon my arrival at the District of Columbia Police Headquarters I was 
booked as "Hold For The F.B.I." - at 9:30 P.M. 3-18-57 - then taken to the iden- 
tification Division by Robbery Squad officers, placed in the lineup tc be viewed 
by the victims of recent robberies, identified by several of the complainants, 
in this case and then questioned at great length for the purpose of illiciting a con- 
fession. The identifications and several oral statements obtained during this 
period of detention by the police were admitted into testimony in Court in viola- 
tion of Rule 5A Federal Rules of Criminal Procedure, the McNabb Rule, the Mal- 
lory rule and recent Appeal Court decisions such as Trilling v. U. S., Upshaw v. 
U._S., and McNabb v. U. S.. Due to incompetency of my lawyer no objection was 
ever raised on any of these points which constitutes denial of due process of law 
and inadequate representation by counsel. 3 

Ii 

Your appellant was denied his rights again as he was indicted on a consoli- 


dated, five count, indictment - Cr. No. 453-57 - charging the crime of robbery 
22 D.C.C. 2901 - with five complainants and I was never faced with all of my 
accusers at any time - even now I stand convicted of robbing certain people I 


have never faced. Also the indictment's charges that the complainants were robbed 
| 
| 
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of certain sums - specifically set forth as to the amounts - and that these 
allegations put forth inthe indictment were never proven in Court therefore 
the Government has failed to prove the charges set forth in the indictment 
and by virtue of these errors render the indictment faulty under the Albert 
Revero v. U. S., U. S. S. Ct. 1957 Decision which is applied in the first incident 
- not facing all my accusers - again, due to the incompetency of my counsel 
in not objecting, I was denied due process of law. 
IV 
A motion was filed, at the request of members of my ‘amily, for mental 
observation which was granted by Judge Tamm and the findings of the doctors 
during this period would be introduced in my defense by my lawyer or so he 
informed me when submitting the motion to the court. He failed to use the 
psychiatrist's reports in my defense even though requested to do so by your 
appellant and members of my family, the lawyer did not even bother to inquire into 
the reports which would have indicated my mental condition at the time of the 
crime. This neglect deprived me of testimony of doctors that perhaps would have 
resulted in a different and again constituted incompetency of counsel and denial 
of due process of law. 
PRAYER 
Whereas the foregoing premises considered your appellant prays this 
Honorable Court will not permit this injustice to be done and will grant your 
appellant leave to proceed without payment of costs and to procure the neces- 
Sary papers, transcripts, docket entries and all other needed records pertaining 
to the case and needed in the preparation of an appeal. Your appellant further 
prays as he has expended all of his resources and is financially unable to assume 
any part of the costs of this action that he be allowed to proceed in forma pauperis 
and that this Honorable Court appoint competent counsel to assist me in my trial. 
For this and any other action this Court deems wise and just your appellant 
prays. 
/s/ Charles D. Fredricksen 
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CERTIFICATE OF SERVICE 
I, Charles D. Fredricksen certify that I have served copies of this affi- 
davit, by prepaid postage mail on Oliver Gasch, U. S. District Attorney at 
his office, Federal Courthouse, Washington 1, D. C., on the Clerk of the Court 
of Appe als and the Chief Judge of the Court of Appeals for the District of 
Columbia on this 17th day of July, 1958. : 
/s/ Charles D. Fredricksen 


PROOF OF SERVICE | 
I, Charles D. Fredricksen, being first duly sworn, according to law 





on oath depose and say I am the petitioner in the above-entitled cause and 
that I have this 17th day of July, 1958, mailed a copy of the foregoing petition 
and affidavit, postage prepaid, to Oliver Gasch, Attorney for the ‘District of 
Columbia, at his address, Federal Courthouse, Washington 1, D. C. and the 
Chief Judge of the Court of Appeals for the District of Columbia, and the 
Clerk of the Court of Appeals. ! 
/s/ Charles D. Fredricksen 
SUBSCRIBED and SWORN to before me by (sic) this 17th day of July, 1958. 


/s/ J. E. Ottes, Notary Public. 
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de Tuo principal questions are raised. Seth involve sinissibility ef 
evitente in « criszinal case, as Zollows. | 
2. whether exidenes of contust ax statemnte mate by the sccusst. | 
some 12 hows after his amet, prior te areigment snd vithout atvise | 
of comes, uuy be afaitted in evidexce against hin. This invelwes ism : 
ectly the application of the mule aemment io Hillecr X- J ta & 
35h UsSe bite . 
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+ Although these aro net believed tc reise sutetential questions fer 
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IR THE GHITAD SYATOS COUNT OF APFSALS 
Yor The District of Caluabdia Circuit 


CHARLES 9, PREPAICESEN, 


pea, Yon the United United States District 
Oeteiet of Colubia 


PARE AOA AGPE EY POR OODLES BA ROOD He 


4 
SORISDICTION 


This ease invelvas en intletamt for robbery ia vielation of tha provist 
of Section 2902, Title 232, of the Dletrict of Galuabia Cote. The Court balaw | 
hal juristiction uvter the proviaions of Section 306, Titis 11, of the district 
af Columbia Cole. Thie ia an appeal fro a final jutguent of conviction 4a the 
District Court, this Court has jurisdiction under the provisions of tection 
Title 17, of the District of Columbia Cote, 


3X 
STATINGAT GF THE Cage 


Unitet States Comlasioner for the Dieteiet of caluabia, for tha arrest of 
Chariien Denald Protriaksen, for the robbery of Janow and Hunte Lakin in viola 
tian of Title 22, Beotion 2702, of the Distriet of Columbia Cote. The warrant 


a ite face recites that it was exeeuted by the arrest of the petitionor at 
Police Headquarters in the Distriet of Galuabia on Hareh 19, 1957 (app. 6). | 


lis wae actully arrented and taken into custety, homer, at about 5100 ofelock 


ia January 14, 1957, o warrant vas iusund unter authorisation of the | 
| 
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_ Petey sae 16 hears betare. that, on Hareh, 28, 997. Meal sikedladlasicnl a +f 
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| Rian Gites hse Ui thay hb Vin ELA 2 We Cae 
Coluahia poliee to see appellant after his arrest. this was at the Silver 
Spring office of the Pal about 9215 pom on Hareh 16 (app. 13). Thexeafter 
appellant wae traceferred to the Piatrist of Coluable ant beoket at police | 
hantquarters about 11:00 otehock pom, on the eave date (apps 23). It does not 
eppetr thet he attempted to conven) bis Menkity or that there was any quention 
whatever that he wan the sane Charles Donald Fretriskeon named ta the warrant. 
fur bin avrest. Nevertheless, ha wes interrogate’ eonserning the robbery of 
damn ant Menke L. Lakin, and alec conseming the robbery of Mr. ant Mra. 
themed Jonnen and Yor, Wilbur &. Randolph (app. 13,14)+ The police had proviouply 
GetabLished the identity of appellants fingerprints with those fount ta the 
Labia apartemt soon after the robbery (app. 22). ‘tho queationing aontinuet 
oven after appelient bad atvised that “he would not talk until he saw his 
Jager” (app. 14)+ ow leng and hew contionoualy the questioning continued 
ie nob Gleer from the recent. It began between 11430 awd 12000 pone (app. 14) 
and gee of it appeare to have taken place at least au late a0 4130 ase. ution 
appellant wes placed in @ Line-up (app. 14). 

Ofsoer Batley teotitio’ that whos oppaltant amv the group with watah by 
wan to be placed in @ Line-up he “seemed to be disguate!", whermupen Malley | 
teld him, “fhie ia the bast we can do because the rest of the men were drunk 
ani so forth,” and that appellent replied, "it makes co differsse. They wilt | 
ln we anyways” (apps 14,27) efentant tastified, "1 looked at the Line-up | 
they ww going to atand wa In ad I locked at hin (Uffimar Katley), they were 
S31. drunk god one of Uwe was oo drwck bs hat to lean against the wall, they 
were 932. cider than me, vous alnoat Gti" (app, 36). Offieer Dalley teatified, 
“Ye wae i014 we weald give him a fair Line~up if we powsihly could and he 
Rooke’ Ategested with the Line-up.” (app. 17)> 

Appellant 444 act wee hie leaer witll be was breaght befera the United 
States Counlesinner for arraigvaant just before 10100 aon., March 19, 1958, 
innatiasely efter the warrant ves eervel on bine He was then represented by 
sig celageaidigdclltadaaiasaaiibidl aii: seg sl 
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 -tudden and stealthy seisure and snatohing and putting in fear, 


him head for the grand ae on bend in the amount of $15,000 (app. 5-7). 
On April 16, 1957, the grand jury for the District of Columbia returned 
an indictment (app. 7,8) charging appellant with robbery on five counts as 
follows: 

Gount I - On or about January 10, 4957, within the District of Columbia, 
Charles D. Fredrickeen, by force and violence and against resistance and by 
“@udden and atealthy seizure and snatching and by putting in fear, stole and | 
took from the pewson and immediate actus] possession of James Lubin, property | | 
of James Lubin, of the value of about $3,630.00 consisting of the following: 
$2,200.00 in money; one wrist watoh and one band, of the value of §200. 00; dase | 
finger ring of the value of $30.00; one finger ring of the value of #1,200.00, 

Yount IZ ~ Identicsl with Count 1, except 1t charged taking of property 
from Mamie 1,. Lubin of the value of $321.00. | 


Gharles D. Fredricksen, 


| 

Gount II - On or about February 6, 1957, within the District of Columbia, 
by force and violence and against resistance and by | 

| 


Stole and took | 
from the person and immediate actual possession of Alice A. Jensen, property of 


Alice A. Jensen, of the value of about $200.00, consisting of $200.00 in money. 
Counte IV and V - Identical with Count 177 » except that they charged st 
ing fron Howard Jensen end Wilbur R. Randolph of the property of the value of 
$60.00 and $65.00, respectively. 
The indictment was filed on May 6, 1957, 


and served on appellant the fol- 
lowing day, Mey 7, 1957. When called to plead before the Court on May 10, 1957, 


he was represented by H. Clifford Allder, Heq., of the Bar of this jurisdictio 
He pleaded not guilty as to all counts (app. 9). Mr. Alider continued to 


represent him thereafter until the trial was completed and judgment entered in | 
‘the District Court, 


The case was tried before a Jury on February 10, 11, 12, 1958 and resulted 
in @ verdict of guilty on all counts (app. 48). However, in charging the Susy, 
the Court limited Counts I and II for lack of evidence to sustain certain eupects 





of them, Claiming privilege on the grounds of self inorimingtion, James Lubin 





dualined to teutdty an to the $2,200.00 in cash ant the flager ring of the 
value of §2.900,00 sald to have been taken fron hin. iinm, Count I wea Limited 
vo a wrlet weteb anf hand worth §200,00 and ring worth 330.00 (apps 40). Mauls 
Inbin did net toatity, and other witnesses cols identivy as taken fron her | 
eoly five paive of earrings valued at 9100.00. Hane, Count 11 was Listtot to 
that item (app. 4h)+ On May 29, 195, appollunt was sentenced as follows: | 
“inprlacunents for & period oft ‘three (3) years to eleven (12) years on Count | 
Cite these (3) years te eleven (12) youre on Count Twos te run eqneurrently — 
with the sentenes inpesed on Count Gna. three (3) years te eleven (11) yours 
e Comh hres to take effect at the expirwhion of the seutence inpeset on 
Count en» sree (3) years to aleven (11) years ux Gomte Four end Five, oach 
Of eadd eeotences to run consurrently with asatanes {aposed on Count Gne.t ” 
(appr 49) | 
During the trial thore wore adaitted in avidenes for the Goverment, over 
Linaly ehjestion of defense counsels (a) Lestiney that when being plaged tn a 
Line-up prior to arraigavent ani prier to congltation with logal couwel, | 
plaintiff indteated diegsast with the Jine-up dy facial expowseion and thes said, 
“Tt makes no Afferenees they are going to know me anyway” (apps 16,17), 404 W) 
& gum, © gun helwter and roende of awmnition take: froa a bed whore appellant | 
@lept (apps 19, 20, 22) at the place where ho Lived, without @ earch warrant 
and without appellant's cocwent. to the auarch. The ssaveh was corngented to by 
another person Living tn the prises wrt having Legal eovess thorate (app. 29, 
HO)» | 
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A. Adniasion of evidence of appallant's conduct ant statement at the 
tine he was plased in a line-up wee revareitde oven wiler the mile stated in | 
lmBlers 2 Undiod States, 354 US. hide Appellant wee held winevsssardly long 
before he was brought before & Commissioner. He was arrested under authority 
of a warrants his identity ao the yarn nano in the wurrwst wae wall known 
te the arresting ptficeres he nade no attenpt to sonoval his identity; and 
there wap no reusen either for holding bin as long aa he wep hald before 
arraignnent or for sonversing with hin or plating hin in a Mne-up. ‘the evi-~ 
dence complained of wae canwed by the arresting offigers to be yieltet to thea 
during iilegal detention, the evidenos wee not wate adaigsible by the fast 
that the officers 414 nat intend to extract » confession. 

% Introduction in evidenes of & gm, ao heleter ant some awamition was 
authority fer the avarch wus consent of the amsr of @ residence in wich 
appellant Lived as a xcomr, Tha articles wera found in appellantts tad tn the 
huunes iia bed wae his private dousin as to whieh valid wousent for earch | 
Gould not be given by the Landlont. ‘That appellant denied emership of the 
articles dees not prevent hia cbjeution to their introduction tu evideate. 
‘ware relevent adly upon the Uaeary that thay did telong to appellant ani the 
Aovernnant eotesverel to satablish that fest. 

Ue Serer in eteitting the evidense diseuseet above was highly projutielal 
end way have been decieive in the ainds of the buy. Gs the entire case there 
wae ahavp conflict in the evidence wiieh the jury wae required to pvaclves 
there wore good mromle for qoenbtoning szedibility of evidence on both sites. 
The balance sould eeathy have bem influenced either wy, wt we aay assume that 
the evidenee here objected to Likely did in fact tip the balance against appel- 
lant. 

De Other pointe presented but not argued aareveraible arror are not 


w 
Mm 
2) 
Z| 
a) 
© 
a 8 | 
<< 
> 
< 
red 
ey 
rr 
mi 


a 


d 
7 
t 
$ 
i 














he Adnhonion of ovidenwe of appellant's wtatenmt when he wae placed in 
a Linecap that "it makes no 4iffarences thay ere gaing 40 lew wa anywmy and 
of hte ouprasaton of dingeat ta covareibte error. This evldmos wee qbeittol 
over datentantta, Sinaky ovjendion (app. 15, 16). The law applicable has bow | 
toneed in a waver of cose: Setabh yo United States 314 6%. 332, Yoo Ye | 
United hates 395 5. 20, Bakdorr x Mabted tates 354 Ud. 447, Denu Xe f 
Mubdad Siates (Ub, Apps Dols) ide LASCS, duaitel Qeeorber 15, 1959. | 

tn the cues of Metiahh, the evidence held to be anadatenible vas obtained | 
as the plain veauht of halting the accwel wel Interregating hin without 
ing bin fertindth hefere a committing magistrate, In tho Vash cass, it wae | 
outa that the plain effect of the limebd ruling wa to check resort by arreat- 
ing etticers te eeoned iutervogation of persue accused of exina before comalt 
nants tn the Mallory case, it was pointed at, “the arrested porvon may be | 
oesiced® Wor tha pollen, Sah he 19 not to be taken te police headquarters ts 
onder to carry qub the prosnes of inquiry that lends itself, wven if not so | 
Aeatgred, +0 ali0it damnging statonontes to auppact the arrest and ultdnately bis 
gual. 

the appellant tn thia caso was arrested about $100 pete on the afternoon 
of March 10, 3957 te wan uot brought before any committing aagiatrate until 
$0100 matte on Kaveh 19, 2957, soww 17 boars after tha arrest. The etabnmest 
here chjested to at instulesitle in evideoe was sate by appellant at about = | 
ha3O sete or Marek 19, weme LE hours after ton arrest (apps 14). Although 4 | 
sarah tor bin arvewt vas in, the posmneston of tho polion svt although Often 
datdey, vie fireb sew appeblant about GAS pune on the day of the arrest, het | 
porecoad knehetgn of the warsunty 4 was not served on appallent witli tnmott- 
ately before arzelgsimat the following woming, ha verted by mule Mb) of the 
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"Was Ws Shinde Wah OF ths Geos 1 Uhl cine ax 40 aaa 
and bring hin befere @ coudasioner, lage the police hed no probes af ; 
Comme to wupport the arrest. Agting unter authority of the warrant, {t was no 
Coneern af theirs whethar he wes guilty of the orise chargel or of my erin. 


the end of identifying eppient as the person naeed in the warrant. 14 was 
Soh suggaates in thn setee’ inet Shere. yen. sention.gbeut hig identity. Ya 
Seed ne alias, bub frankly afulited whe he wae. ie was kncom to the officers 
thergugh earlier fingerprint identifieation ant pletures of him (app, 13, 36, 
37) 0 Agente of the Fotevel Barews of Investigation whe wele the arrest s : 
Uhensalves outside bin place of residence while he wie amay at waited for his |! 


vaturne Tey identifies hiss promptly upon soning din a tho men thoy wore 


leeking fox and arrested hin fertiodth (app. 10). Froa the entire resort it 


would geen clear thet Offiver Halley hat ne doubt about hia dtentity when be 


AOPORVERS MERLE URE MARE EFORNT HENAN SRE De Ne Se SO BERENS A 
shows ox piotares witch the offlecurs het which he ultinataly did (spp. 36, 37, 
In onemry, there we ne extuse for further tamer alvac appalbant, ed loon 
sidan finerptstet wot 3100 pss Marah 2 Th prem mane fn 
the vareecd wap wnutel for the rebbory of ti and fires lab. Fingurpeinte af || 
Ube paragon wanted hat buon obtained fren the Lubin apartwonts touce, fingaw 1 
printing win cortataly Ube Lent and tine atap mended to be taken for the pune | 
pouon of MMentifization, 
tary in the ixterrogation of appellant at police heatquarters he mate 48, 
Chany thab bo 414 nob went to annwer questions Voluntarily until be hed atvieg: 
of counsel. (opp 13, 15). Yovertwleas, the officers continued to interrogate: 
hie ety Sn fans, 444 aLiolt fron din a demaing atatenent ores thowgh ouch ma 
no have been the somankeous purpose af the offivere ani even though (a9 in the: 
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"AAG Wes) in Ps WA hs Hlduas tn Dee eae 
hig fAentity as the man named in the warrant. The full weeps of the queatton~ 
ing eee nok te appear in the retort, there 1g axaugh, however, te aber that | 
appellent was interrogated on wattors wholly uncelated to bis ow ddentity, | 
Spesitinnlly, be was urget to tol) the new of others pertietpating in the | 
tm mebberige for whieh he was later convieted (app. 14). Thin wae about 103d 
Petts Gr the day of the arrest, 16 fa significant that, wiile the warrant we | 
honed solely wyen the retivery at the Lebin apartzunt, the offionns’ intarrega-_ 
tion axbented aleo te the robberies of the Jensen art Hr, Aandolphs The Gone | 
tnutog ddlay in taking appellant defers a conmiseioner ant the continuing i 
eomaraaiton with hin wae clewly “of a nature to gis opportunity of actrustics 
Of @ Gouvietion.” (Sea the Mallory gplioien). At a Line-up at 4030 ase the 


| 
eget «: Se Serie Srshies secur 
at that line-up or whe wes in this 


i 


Ge Did the defentant see that line-up? 4. Yes, sire 
Whet 444 he say or dot A» fe was tnld wa wuld give 
Sosy Lineup 1f we possibly could ant he looked dinguatad 


anything to hint A, 1 said, "That fo 
we 06 doe” to aadd, “it rakes no differwess thay 


iil ‘ (apps 37) 
To confront @ wun with an wsfels Line-up ie about ag forceful a way to 
miee him telk an any athere Tnie eituation ie mere Likely to induce respons 
than A4tvest questions. — Appellant responded inttsally only by a facial expred- 
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sponific thing or category, bub anvospaseee everything “of evidentiary value 
whieh the public authorities have caused an arreated person to yield to thew" 
Alegelly. lyse Ye Inited Steuben, gum. 

The Distrist Court helé this evidence te be ataieatble wpen the stated 
Sie. ae 
tien of extracting a confession. Tite ls & veluvtery etatemmnt mate by the 
Gatendent at the tine he te aheut te go inte « Line-wn Cartainly that doss 
not falh within lery" (app. 16). fat Language in the Mallevy opinion ( 
above, pe 6) was that the ehjoution goes to a aituatton "that lente itself, z 
oven Af wet wo dewigued, to alietting dauaying stavemnia.t E 

The cape has boon digeuscet thus far as 9 single oo of establishing the | & 
identity of appellant a9 the parece: named in the warrant for his arrest. Fas 
Wat purpows, neither Leng delay nor extontod questioning ner a Line-up wes 
waeted. Hit, whould the coaverse be argaed, that all stape taken by police tn |. 
this ¢ase wee necoasary and proper So establish identity, it would alas es 
vortainly follow that the original arrest wee without proper cause. Possitly | 
the pulice were satiofiet carly aa to the Lubin rebbexy for which the warrant 
had been fuaued, but continued interrogation ant folaywl arraigaeent becauas of 
wneertainty aboat the Jenson robbery. Lack of probable cause ie most likely |”, 
with veapect toe the lather. if identity as to the deneen robbery be the fusti+ 2 
tismiion for delaying arraigneast, the question arises aa te whether dalay fn a 
ee 

canse for holding the accused alse in relation to anether 
offense. 

Be lt wan erxve alee, we euesit, to afalt in ovldente ovar dafendantts 
tinely objection, a gus, a gan bolater and a weber of rounds of ammmition, on 
Sal GARR: Sa SRY Na SRRENE SOD SLAERS Gers Thay were found 
wutee ne wattonde of 9 sunt antag et tn the Living reen of the apartanch of 
one eoutchen. 1A Ue Line snd Soe enn Sin pete teneee, cqpittaon bei ten | 











Saiki ‘véla da bie: Wide ib. Giiihs Wel Nida ot ha aba we cme 
given by MeCutehen, There ia no alain thas appellant gave consent although 
the prosines were bis hows as well an that of the Hecutehans. Largaage in 
many opinions indicates that the ith vbseaduent to the Constitution proteste 

| pebvesy of Snfbyiduals whieh cannot bo waived by another, Yypieal of euch 
Cnnes are Medals vo Use 335 Vode 451, Yelin yo Jefforn 342 Usd. At and 
Mangas No Gelin 164 7(2) 957, 33 Gee Apps 1600 Fhe The paint ie not free 
fven doubt, homey, in view of the holdings in Stain ye Bis, 164 (2) O91 
(CGA 9) Carbs dame Shh UiSe BH), Yetta vo Sfarmy 210 78) 69, 7h (COA 7), Of 
Gaddate Bo MebeiG2 F(2) 962, 973, 87 Ved. Apps 200014, 17. In tho Ketonald 
dasen cited above a roon rested in a rooming howe was censideret the private 
dousin of the ascuset, entrance to with was illegal without bis consent. In| 
the proseut. case the polices foul ao auitease unter the bat at the HeCutchan 
hame whieh thay appareutly balieved to be the euitease of the appollant. They 
opened it, with ao authority wmopt MeOuichents consent t sa.rch the prunises 
ond cawered @one clothing from it (apps 23). Shay di4 not atheups bo int 
thteeRlothing in evidenes, and 4% ts felr to infer, we believe, that the reason 


for noe inbeedugiag 14 was recagiition that 4+ bet teun Dilegslly aeiued. 
Ao any mgilenation to the aentracy, 


0 authority to autbherise search of appellant's quitease. ie eivesatenee 
sbuiily invelved in this case ia only slightly rowel, 244 the MeCuichans 
have authorkty se autherite search of the bedding on the bet which was fer the 
tine being edsignot te the use of the appellant? 

it ie tran that appellant deuted omerabip of the gin, heletar ant axswide 
then, (apps 35,36) dat that te beadte the polnt for present purports the | 
deverusims intretuse’ theese exhibita upon a clein that they wore the property — 
of appellant, ant they are olgdfioant in the case cely upon the view that the 
juny fount that thay were the property of the appellants the total eourt ruled 
hat thay were Soatatsetibe upen a showing only that they were Moscasaible’ to: 

vin detentan (apps 22)e tho Gourmet should wot vo allowed to prove wil herg 
sec fu Fink Sha thwan envi wore th proprty of the appellant ant ot th 
og il aan 
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Ge the evidence of appellant's centuet anf remarks at the Line-up, on4 : 
ataiesion of the gin, holeter avi ammunition were not ealy prejudicial to | 
supdtian', a0 ergot above, Yeh way well. bave boon deotaive tn the ninte of the | 
‘garena. If they wite erronemigly aduitted in avidenao, 8 urged above, the | 
error was highly projutietal. 

theve was sharp conflict in the evidence which the jury was required to 
reackve. ‘the appollact testified that at the tims of the Lubin rebbery on 
daraavy 10, 1957, bo wan in the apartment of kre. Yendt (apps 33). This was 
febly correberated Wy Mire. Wendt (apps 24, 25) and eudstantially corroborated 
by Mire Xeeer Lappe 29)o Appeldant explained hie fingerprints being Sout fn 
Labdsite apartuent in @ nenmer consiotent with his om innosesee on one Gite 
euplanatovy of lxbintes olain of privilege on grows of ealf-incrimination on 
the other aide (apps 32, 32)- Unter all the cirenetances, Luhin's ientift 
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ability, 


| Appsliant ales teatifiet that he was oat of the city on February 6, 1957, 


the dute ef the Jensen Aanfelph robbery (App- 34)- This was fully eorwohersted 
uy the teatineny of Hires Wendt (apps 25)adantitieation of eppeliant 6° the 


police Lineup nay have been ragantet by the jury ae lacking in eradihiy 
wenasae of the vnfair character of the Line-up aed becwuse the persone whe 
fdontifie’ him hat seen hie pictures. 
B. Other points vet forth by appellant lin his initial petition to this 
® : 
court ae stated below for the courtta attention because they heve ben 
ty appollest. in the view of the vatersigne’d counsel poaitive representation 
chat they iteaity reverattle error ia nob Justified, 7 
he appedtant soaplains that he was ilegelly removed fren Tanzler! 
the Diateiet of Coluuble (app. 5°, $7)e Me objection to the Court's 
ji grount wee mate in the trial courte It ia a metter | 
having bem waived by failure | 
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Re Appeddent conplaine that available evidence tenting to show ta 
ve was of wneound mint ab the tine the eriase ware couniitad wae ROY PFO 
sented ab the trial, alibongs his trial ommecl kaww that euch viiien’e 
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may be cogariet oo eovedunives In any evant, appeliant’s mental, condition 
eh the tine the evines wore camitted was net in Legae. ate plea was “not ° | 
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robberies of any of thon charged in the intietuents 5 
the only evidence elaine’ by appellant regarding his nantal oontitd 
was the report af on examination of his ab 3k. Aligateth’s Hospital on 
deteber 1, 1957 (apps Sho Thie was uate yuravant to orter of the Court 
(apps $3) granting appallant's motion for mental examination vo detersine | | 
tyhather he is prewantly of uneount simi” (apps 1). The exaainuation re 4 
ceatvet a ftnaing Oat whe appantant wes Nambaliy competest £0 Wi 
the proseodings sgeinat hin srt te properly assist in bia om 4efense.” 
(aywe 54) 
3_ Appellant conplaina tha’. five asparate counts againet hiv, 
ing roboerisa on two widely separate’ oecanious were consolidated for * 
apps 57)» Ho haw ot trAdeated bow, if at ali, he was projwiioet t 
mantnation of ine crensertpt of tne proveoainge in the Court WlWy SS? 
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QUESTIONS PRESENTED 


Where the facts disclose that two armed robberies took 
place and the complaining witnesses clearly and positively 
identified appellant as the perpetrator of the crimes, is a 
voluntary inculpatory remark made during an alleged ille- 
gal detention just prior to a “lineup”, admissible where it 
did not occur as a result of questioning? 

Where the evidence discloses that the owner of an 
apartment, in writing, voluntarily authorizes agents of the 
Federal Bureau of Investigation to search his apartment 
wherein appellant was “staying” and said search revealed 
weapons of crime, were such weapons admissible in evi- 
dence? 
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United States Court of Appeals 


For THE Districr oF CoLuMBIa CIRCUIT 


No. 14,851 


Cuartes D. FREDRICKSEN, APPELLANT 
v. 


Unirep States or AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


On May 6, 1957, there was filed in the District Court a 
five count indictment charging appellant with a violation 
of Title 22, D.C.C. § 2901 (J.A. 7). On May 10, 1957, 
appellant, with retained counsel present, entered a plea 
of not guilty (J.A. 9). On August 1, 1957, appellant’s 
motion for a mental examination (J.A. 1), was granted. 
On October 4, 1957 the acting superintendent of St. Eliza- 
beth’s advised the court that the appellant was mentally 
competent to stand trial (J.A. 2). On February 10, 1958, 
appellant proceeded to trial which culminated in a verdict 
of guilty as indicted on all counts on February 12, 1958 


1This is the armed robbery statute. In the instant case ap- 
pellant was charged with two separate armed robberies involving 
five different persons. 


(1) 
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(J.A. 2). Thereafter on May 19, 1958, appellant was sen- 
tenced to a term of imprisonment for a period of three 
years to eleven years on counts 1, 2, 4, and 5, said sen- 
tences to run concurrently: with count one and to a term 
of imprisonment of three to eleven years on count three, 
said sentence to take effect at the expiration of sentence 
imposed on count one (J.A. 3). The judgment and com- 
mitment was filed on May 28, 1958. Upon denial by the 
District: Court of appellant’s application to proceed on 
appeal in forma pauperis, this Court granted his applica- 
tion. This appeal followed. 

James Lubin testified that on January 10, 1957, two 
men, one of whom was masked, entered his apartment 
carrying guns and demanded money and jewelry which 
they subsequently took. The unmasked man was identi- 
fied in the courtroom as being the appellant (R. 5, 6). 
He testified that appellant handled his wife’s purse and 
he saw some cash taken therefrom (R. 10). On March 19, 
1957 he and his wife proceeded to police headquarters in 
the early hours of the morning and attended a “line-up” 
(R. 12, 13), where they identified appellant as the perpe- 
trator of the crime (J.A. 13). Upon cross-examination 
he testified that he had never seen appellent in his life 
before that day, and that the first time he had ever “laid 
[his] eyes on him” was January 10 (R. 14). 

Howard Jensen testified that on February 6, 1957 at 
1604 19th St., N.W., three uninvited persons entered the 
premises. Two were masked. The third, whose face was 
not covered, was appellant (R. 24). All three had guns 
(R. 24) and stated “this is a stick-up” (R. 25). Appel- 
lant stated “no harm will happen to you, just hand over 
your money,” and “went” through their pockets and took 
money (R. 25). Sometime in March, 1957, the witness 
went to police headquarters where there was a “line-up” 
where he recognized the appellant (R. 26, 27). He stated 
that he recognized him immediately (R. 29) because “he 
was right face to face [with] me when he searched me 
three times” (R. 29). He testified that he had given the 
police a description after the robbery (R. 30) and that 
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after he had been shown approximately 100 pictures by 
the police he “recognized [him] immediately” (R. 31). 

Wilburt Randolph testified that on February 6, 1957, 
he was in the same premises with witness Jensen. He 
corroborated the latter’s testimony regarding the clear 
view of appellant during the hold up. Upon cross-exami- 
nation he testified that he had given a description of the 
people who had entered the premises that night to the 
police and that he too had identified appellant from these 
pictures (R. 38). He reiterated his positive identification 
of appellant as the man who had committed the armed 
robbery (R. 39). 

James Dunlap testified that he was the Special Agent 
of the Federal Bureau of Investigation (J.A. 10) who had 
arrested appellant in Maryland on March 18, 1957 (J.A. 
10). A Mr. McCutchan in whose company appellant was 
and who was not charged with nor taken into custody for 
any crime (J.A. 11), executed a paper permitting the spe- 
cial agent to enter his home and conduct a search (J.A. 
11, 20). 

Oliver Coffin testified that he was a member of the 
Metropolitan Police Force whose duties involved the clas- 
sification of fingerprinting; that he went to the apartment 
of witness James Lubin on January 10, 1957 at approxi- 
mately 8 P.M.; that he “dusted” for latent fingerprints 
(R. 52); and that he raised four prints, one of which 
compared identically with appellant’s fingerprints (R. 59). 
His conclusion was not shaken on cross-examination (R. 
63, 68). 

John Bailey testified that he was a member of the Met- 
ropolitan Police Department; that he received the appel- 
lant in his custody at about 11 P.M. on March 18, 1959 
(J.A. 17); that in the early hours of the morning of 
March 19, 1957 a line-up was held to which he took appel- 
lant (J.A. 17); that “appellant looked disgusted with the 
line-up” when he saw it, at which point the witness stated 
“that is the best we can do,” to which appellant replied 
“it makes no difference; they are going to know me any- 
way” (J.A. 17). 
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Elizabeth McCutchan testified that she was the wife of 
James McCutcheon; that she resided at 8108 14th Avenue, 
Hyattsville, Maryland in March of 1957; and that the 
appellant was staying there at that time (J.A. 18), and 
had been for one to two and one-half weeks (R. 95). She 
further testified that appellant slept on the couch; that 
neither she nor her husband had any weapon in the apart- 
ment while appellant was staying there, nor did she or her 
husband own a gun, revolver or pistol, nor had she at any 
time while cleaning the apartment ever found a weapon 
(J.A. 18, 19). 

James W. Dunlap testified that he was a sergeant in the 
Metropolitan Police Force and that James R. McCutchan 
in the witness’ presence, signed a waiver for the search 
of his apartment (J.A. 19). The complete waiver is set 
forth in J.A. 20. Although objection was made to the 
waiver (J.A. 19), no motion to suppress was ever filed or 
made. | He further testified that pursuant to the aforesaid 
waiver he and other police officers entered the apartment 
and found a Smith and Wesson revolver underneath the 
left cushion of the sofa in the living room of Mr. Mc- 
Cutchan’s apartment. They also found a shoulder holster 
and sixty-one rounds of ammunition (J.A. 21). Counsel 
objected to the introduction of the evidence (J.A. 20, 21). 

Appellant testified in his own behalf and was supported 
in his defense of alibi by two witnesses, Elizabeth Anne 
Wendt and Robert Yager. He also stated that at the time 
he stayed at the McCutchans, Mr. McCutchan did not have 
a gun (J.A. 37). 

In rebuttal Officer Wallace K. Valentine of the Metro- 
politan Police Force stated that at the time the line-up 
took place he heard appellant after shrugging his should- 
ers tell Officer Bailey that “They will know me anyway” 
(J.A. 39). 

The court’s instructions to the jury were complete and 
contained therein instructions that the indictment was not 
to be considered evidence of the crime but was merely as 
a charge; that appellant was presumed to be innocent; 
that the presumption abides with him until it was over- 
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come by evidence establishing his guilt beyond a reason- 
able doubt; that the burden of proof was upon the gov- 
ernment; an explanation of reasonable doubt; that the 
members of the jury were the sole judges of the facts; 
and that they were to pass upon the credibility of the 
witnesses. An instruction upon expert witness testimony, 
an instruction as to testimony regarding criminal records 
of the complaining witnesses and an instruction on the 
defense of alibi were given. No objection to the charge 
was made (J.A. 48). 


STATUTE INVOLVED 
D.C.Code, Title 22, Section 22-2901—Robbery: 


Whoever by force or violence, whether against re- 
sistance or by sudden or stealthy seizure or snatch- 
ing, or by putting in fear, shall take from the person 
or immediate actual possession of another anything 
of value, is guilty of robbery, and any person con- 
victed thereof shall suffer imprisonment for not less 
than six months nor more than fifteen years. 


SUMMARY OF ARGUMENT 


Appellant’s inculpatory statement was voluntary. It 
was not made during the cource of any questioning. The 
ease of Mallory v. United States, 354 U.S. 449 does not 
render inadmissible any statements made voluntarily. Ap- 
pellant, in his preliminary questioning some four and a 
half hours earlier had shown his familiarity with his con- 
stitutional rights by refusing to answer any questions 
until he had seen his lawyer. It would seem apparent 
that he made his statement deliberately. 

The search and seizure were proper. An owner’s con- 
sent validates a search and seizure of property of another 
when the person whose property is seized had no superior 
legal right of possession to or dominion over the premises 
searched. Appellant had no standing to raise the ques- 
tion here. He failed to make a motion to suppress the 
evidence. This was consistent with his defense of “alibi.” 
Having failed to make such motion he may not raise the 
issue for the first time in this Court. 














6 
ARGUMENT 


I 


The Admission of Appellant’s Statement 
Was Not Error. 


The facts disclose that after a description of appellant 
was furnished to the police, as a result thereof, the com- 
plaining witnesses again identified appellant from a series 
of many photographs. The complaining witnesses then 
identified appellant at a line-up. He was also positively 
identified in the courtroom as the person who had com- 
mitted the crime. The basis for the positive identifica- 
tion in all three instances was the fact that at the time of 
the hold-up with the gun, appellant had no mask upon his 
face and was actually face to face with his victims. 

As a result of the prior identification, both by descrip- 
tion and photographs, an arrest warrant was issued and 
later executed. It is apparent that there was a “look out” 
for him for he was apprehended in Maryland on March 
18, 1957 at approximately 5 P.M. by agents of the Federal 
Bureau of Investigation. The District of Columbia Police 
were later notified and a member thereof first saw the ap- 
pellant at 9:15 P.M. the same day. He was then removed 
to the District of Columbia and was “booked in his cell 
block” about 11 P.M. He was questioned sometime be- 
tween 11:30 P.M. and midnight and denied that he was 
involved in the instant case. He stated to the police that 
“he would not talk until he saw his lawyer” (J.A. 18). 
After the arrest, the complaining witnesses were notified 
that appellant had been apprehended and were requested 
to appear at police headquarters for the purpose of a 
“line-up” scrutiny. Just prior to this line-up as appellant 
was proceeding into the line-up room, he looked at the 
other members who were to constitute the line-up and 
“seemed to be disgusted” (J.A. 14). When advised by 
the police that the other members constituting the line-up 
were the best that could be provided on such short notice 
he stated: “It makes no difference, they will know me 


anyway.” 
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Appellant contends that this volunteered statement falls 
within the Mallory doctrine and should have been sup- 
pressed on the trial. We submit that this statement does 
not fall within Mallory for the reason that it was made 
voluntarily. Appellant knew that the complaining wit- 
nesses were coming down to police headquarters to view 
the line-up (J.A. 14). He had refused to talk until he 
had conferred with his lawyer. In response to the court’s 
question, the following colloquy took place (J.A. 15): 


“Tye Courr: Well, anything he said in reference 
to this lawyer, about his lawyer, is one thing. But 
where the man is at a lineup and the officer—he com- 
plained about the lineup, do I understand that? 

“Tre Witness: The way he looked at it. We had 
already told him we would place him in a lineup and 
we would try to make it as fair as we possibly could. 
We went downstairs to arrange for a lineup and nat- 
urally there were drunks down there, and I would 
say maybe one man resembling him and the rest of 
them taller and older, and he looked disgusted like. 
I said to him ‘That is the best we could do.’ 

“He said, ‘It makes no difference. They know me 
anyway.’ ” 

The court in overruling appellant’s objections to the ad- 
missibility of this remark, stated (J.A. 16): 


“Tue Court: This officer was not interrogating 

the suspect then with any intention of extracting a 
confession. This is a voluntary statement made by 

the defendant at the time he is about to go into a 
lineup. Certainly that does not fall within Mallory.” 
The question of identification had been earlier settled by 
the complaining witness’ description of the armed robber 
who had not worn a mask and their later selection from 
a group of photographs this same individual as the perpe- 
trator of the crime. At most, the statement made by ap- 
pellant was cumulative to the three types of testimony 
offered at the trial; namely, (1) the positive identification 
in court of appellant; (2) his description given to the 
police immediately after the commission of the crime, and 
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(3) the selection of his photographs from numerous 
others shortly after the commission of the crime. 

No confession or admission was obtained by the police 
as a result of protracted questioning. Appellant testify- 
ing in his own behalf did not make such a claim. He 
never claimed long and continuous interrogation. It is 
apparent from his own testimony that his remark was 
purely voluntary and a result of his dislike for the co- 
members in the line-up (J.A. 36). 


II 


The Introduction of the Gun, Shoulder Holster, and 
Ammunition Was Not Error. 


Appellant contends that the search which produced the 
gun, shoulder holster and ammunition was unreasonable 
and in violation of the Fourth Amendment of the Consti- 
tution of the United States. We submit that under the 
facts of this case, the search and seizure were reasonable 
and proper. The results were properly introduced into 
evidence. In the instant case, the owner of the apartment 
who was not under arrest and who was not charged with 
any crime, signed an authorization to search his residence. 
This was signed voluntarily and without threats or prom- 
ises (J.A. 20). Mr. McCutchan was the owner of the 
apartment and resided therein with his wife. The gov- 
ernment’s testimony elicited on the trial and not disputed 
by appellant disclosed that appellant only stayed there 
and slept on the couch in the living room. The prosecu- 
tion further disclosed that neither Mr. McCutchan nor 
his wife ever owned a gun, shoulder holster or ammuni- 
tion. Appellant supported this view on cross-examination 
(J.A. 37). These instruments of crime were retrieved 
from underneath the cushions of the couch upon which 
appellant slept. 

Under such circumstances, the owner’s consent validates 
the search and seizure of the property of another found 
thereon, when the person whose property was seized had 
no superior legal right of possession to or dominion over 
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| the premises searched. For application of the doctrine 

gee, United States v. Sferas, 210 F.2d 69, 74 (7th Cir. 
1954) cert. denied, sub nom, Skally v. United States, 347 
U.S. 935; Calhoun v. United States, 172 F.2d 457 (5th 
Cir. 1949), cert. denied, 337 U.S. 938; Cutting v. United 
States, 169 F.2d 951 (9th Cir. 1948); Stem v. United 
States, 166 F.2d 851 (9th Cir. 1948), cert. dented, 334 
U.S. 844. Cf Woodard v. United States, 102 App. D.C. 
303, 254 F.2d 312 (1958). See People v. Gorg, 291 P.2d 
469, 473 (Cal. 1955). 

We submit that the owner of the apartment could con- 
sent to the search of his apartment. Von Ezchelberger v. 
United States, 252 F.2d 184 (9th Cir. 1958) ; United States 
v. Sferas, supra; Calhoun v. United States, supra; Cut- 
ting v. United States, supra; Stein v. United States, 
swpra. The record reflects that he gave his voluntary 
consent. The following doctrine declared by the United 
States Circuit Court of Appeals in United States v. 
Sferas, swpra, is therefore apropos (210 F.2d at 74): 


“the rule seems to be well established that where two 
persons have equal rights to the use or occupation of 

remises, either may consent to search, and the evi- 

ence thus disclosed can be used against either. 
Driskill v. United States, 9 Cir. 281 F. 146; Stein v. 
United States, 9 Cir. 166 F.2d 851; State v. Cairo, 
74. RJ. 377, 60 A.2d $45; McGinnis v. Commonwealth, 
208 Ky. 239, 270 S.W. 832, 31 ALR 2d, p. 1086. The 
defense of unreasonable search and seizure rested 
... must be and is overruled.” 


Or as otherwise stated by the Ninth Circuit in Stem v. 
United States, supra 








“Then the question is, could Margaret, having law- 
fully entered her home by extending an invitation to 
the federal agents to enter thus make their entry 
lawful. We think she could and that she did.* There 
is not the slightest intimation of any coercion being 
used in this case. 


® * x A 


2 [cases omitted] 
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“The original entry and search being authorized evi- 
dence discovered during the search was properly 


seized and its admission into evidence was proper. 
Harris v. United States, 331 U.S. 145...” 
And ‘as was stated in McGuire v. State, 92 A.2d 582 
(Md. 1952), cert. denied, 344 U.S. 928: 


“We do not understand that the principles that an 
entry by consent freely given is not illegal, and that 


an interest in the premises greater than that of a. 
guest is prerequisite to a valid objection, are shaken 
by McDonald v. United States, 335 US. 401, 69 S. Ct. 
191, 93 L.Ed. 153, or United States v. Jeffers, 342 
U.S. 48, 72 S.Ct. 93. See United States v. Blok, 88 
U.S. App. D.C. 326, 188 F.2d 1019. 

We also submit that appellant has no standing to raise 
the question. No motion to suppress was filed nor was 
objection made because of illegality of search (R. 45). 
During the entire course of the proceedings, the appellant 
never claimed ownership of or a proprietary interest in 
the tools of the crime, nor in the premises. In fact, he 
denied any interest in the gun. This is consistent with 
his defense of alibi. Under those circumstances, he could 
not then, nor can he now,® object to the introduction into 
evidence of those things recovered as a result of a legal 
search. 


2 Harvey v. United States, 90 U.S. App. D.C. 167, 193 F.2d 928 
(1952), cert. den., 343 U.S. 927, Connolly v. Medalie, 58 F.2d 629 
(2nd Cir. 1932). 


3 Segurola v. United States, 275 U.S. 106 (1927); Cromer v. 
United States, 78 U.S. App. D.C. 400, 142 F.2d 697 (1949), cert. 
den. 339 U.S. 929; Smith v. United States, 72 U.S. App. D.C. 127, 
112 F.2d 217 (1940), cert. den. 311 U.S. 663. 





il 
CONCLUSION 


Wherefore, it is respectfully submitted that the judg- 
ment of the District Court be affirmed. 


OLIVER GASCH 
United States Attorney. 


CARL W. BELCHER 


NATHAN J. PAULSON 
Assistant United States 


Attorneys. 
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